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PREFACE

In the historical writing which deals with the American terri
torial courts and judges, there has been perpetuated information and
misinformation which tends to be both derogatory and colorful.

No author

has yet dealt with this subject in a systematic or analytical way.

Thus

we know that many territorial court personnel were corrupt, lazy, or in
competent, but we have not acknowledged that there also were honest,
diligent, and qualified personnel who helped to develop the territorial
institutions and systems under difficult conditions.

Previous historical

writing on Dakota Territory has consisted primarily of general political
history.^

Harold E. Briggs has provided a systematic study of the Terri

torial economic system and Howard Lamar has provided one for its political
system,

but a systematic study of the Dakota judicial system is lacking.

There have only been specialized articles written which concerned:
the Dakota codes,

(2) the territorial courts, bar, or justice, and

(1)
(3)

individual judges.
Sir William Holdsworth, the British jurist, has stated that:
Legal history . . . is necessary to the understanding and
intelligent working of all Ion* established legal systems, for
this obvious reason: all long established legal systems must
possess a background of old institutions, and of old technical
principles and rules, sufficiently stable to give security to
the ordering of society, and yet sufficiently elastic to allow
the changes needed by altered social needs, and an altered
public opinion.
It is because the legal system,s of Rome and
England solved this difficult problem of combining stability
with elasticity that they have become two of c'ne greatest
legal systems that the world has ever seen.4

iv

This thesis attempts to provide the first phase of a systematic
study of the Dakota judicial system.

It is an in-depth study of the

formative frontier years from 1861 to 1873.

The thesis begins with an

historical survey of the origins of the Territory, along with its sub
sequent economic and political development.

It moves on to a study of

the territorial judicial system, its codes, and its laws.

It then pre

sents the administrative court structure from 1861 to 1873; this involves
the original Dakota court structure and its subsequent expansion.

Fi

nally, it provides a study of the court personnel from 1861 to 1873.
This section is a discussion of the federal judges, district attorneys,
and marshals.

The study concludes with a study of the judicial districts

and the Dakota Supreme Court, along with their court sessions and cases
as well as the disposition of court decisions--all of which is a discus
sion of the actual operation of the judicial system.

In other words,

the thesis attempts to present a total picture of the frontier phase of
the Dakota judicial system.
Because research materials for a systematic study of the Dakota
judicial system from 1861 to 1889 are so extensive, the thesis is limited
to the frontier years of the Territory.

A dissertation will later deal

with the mature era of the Dakota judicial system or for the years from
1873 to 1889.
Court began.

On April 10, 1873, the French Court ended and the Shannon
In 1873, an economic depression began.

This date also

marked a change in territorial politics from a period of personalism to
one of sectionalism.

In other words, the terminal date of this study

signifies the end of the frontier phase of Dakota's history ar.d the be
ginning of its mature era.
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ABSTRACT

It is Lae purpose of this thesis to systematically study in de
tail the Dakota judicial system as related to its historical background
and its formative frontier years from 1861 to 1873.

It is an attempt to

reveal the true nature of the judicial system and the people involved
during this period.
The method used is a thorough research of available materials
of the period under consideration.

This is done in order to study the

judicial system's historical background and that system itself--which
includes its court structure, personnel, sessions, and cases.
research materials used are:

(1) federal and territorial court records,

(2) federal and territorial statutes,

(3) newspapers,

and articles, and (5) unpublished materials.
plemented

The basic

(4) published books

Historical narration, sup

statistical summaries and maps as well as tables and bio

graphies in appendices, is used to present the results of the research.
The important findings of the study seem to be:

(1) the origins

of the Dakota judicial system in various evolutionary forms can be traced
back at least to England and the Continental European Kingdom of Lombardy,
(2) while there is no continuity as such, the origins of the legal system
used in Dakota can be followed in various evolutionary forms to England
and Rome as well as all the way to the ancient Egyptian and Mesopotamian
civilizations,

(3) the performances of the judges, hence the performance

of the judicial system, appear to have been better than previously

xu

believed,

(4) the bad reputations of the judges and the judicial system

appear to have been motivated more by political partisanship than anything
else,

(5) four of the judges could be characterized as builders, while

five could be called carpetbaggers,

(6) there are clear and extensive

interrelationships between the economic and political affairs of the
judges,

(7) the federal courts had federal jurisdiction throughout the

entire Territory, while the territorial courts only had territorial juris
diction within ceded Indian land,

(8) the federal district courts appear

to have handled more criminal than civil or admiralty cases, while the
territorial district courts appear to have handled more civil than crim
inal cases,

(9) the Dakota Supreme Court handled more civil than criminal

or admiralty cases, and (10) the Justices of the Supreme Court all voted
the same way except on two occasions.

CHAPTER I

THE HTSTORY OF DAKOTA TERRITORY TO 1873

The creation of Dakota Territory in 1861 was almost an inevitable
event, for as economic development and population increased in the area
and the surrounding regions, pressures were generated for its creation.
Iowa had become a state in 1846, Minnesota became a territory in 1849
O
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The next logical place for pioneer

Meanwhile, between 1853 and 1855 Secre

tary of War Jefferson Davis sent out expeditions to survey transcontinen
tal rail routes to the Pacific Ocean.

One of these routes later was used

by the Northern Pacific Railroad which traversed the northern Dakota area,
while another was followed by the Union Pacific Railroad which traversed
a portion of the southern edge of the Dakota area.

Federal, territorial,

and railroad land grant acts followed these surveys and after the surveys
were completed, people began to move into those areas.

Townsite specula

tion then appeared in the Red River Valley and in southeastern Dakota
areas'* and this movement, along with land speculation and agricultural
expansion, generated more pressure for the creation of a territory.

Fed

eral protection and laws were needed to provide for an orderly develop
ment of the area.
The area that came to be Dakota Territory had been attached to
many different nations and territories.
1

That portion of Dakota drained

2

by the Missouri River and its branches was claimed for France by LaSalle
in lb82, was ceded to Spain in 1762, returned to France in 1801, and
sold by France to the United States as a part of the Louisiana Purchase
in 1803.

The Red River drainage area of Dakota was claimed for England

by Hudson in 1610, became a part of the Hudson Bay Company's domain in
1670, and was designated a part of Lord Selkirk's Assiniboia in 1811.
The United States gained possession of this area when the present north
ern boundary of the forty-ninth parallel was formed by a treaty between
England and the United States of America in 1818.

2

Although not a part of the territory northwest of the Ohio River,
which was organized under the provisions of the Ordinance of 1787. the
area that later became Dakota Territory had been at times a part of off
shoots of that original territory.

In 1804, the Missouri River area of

Dakota was included in the District of Louisiana, the name of which was
changed in 1805 to Louisiana Territory.

In 1812, this area of Dakota be

came a part of Missouri Territory which was the renamed remnant of Lou
isiana Territory.

In 1818, the Red River drainage area of Dakota was

added to Missouri Territory.

In 1834, all that portion of Dakota east

of the Missouri and White Earth rivers formed a part of the newly created
Michigan Territory; subsequently this area became a part of Wisconsin
Territory (1836), Iowa Territory (1838), and Minnesota Territory (1849).
Missouri Territory, renamed the Indian Country in 1834, included that
portion of Dakota west of the Missouri River until 1854.
this Dakota area became a part of Nebraska Territory.

At that time,

When Minnesota

became a state in 1858, the area between the western border of Minnesota
and the Missouri River remained unorganized until 1861 when Dakota Ter
ritory was created out of it and that portion of Nebraska Territory west

tza

3

of the Missouri River (see Map 1, p. 4).

3

The pioneer communities in northern Dakota, Pembina and Saint
Joseph, were first settled permanently in 1801.

After 1849, they sent

representatives to the Minnesota territorial legislature until that ter
ritory became a state in 1858.

Captain John Pope of the United States

Topographical Engineer Corps had examined the Red River country in 1849
and noted that it needed a transportation system before it could be de
veloped.

The railway survey in the northern Dakota area for what became

the Northern Pacific Railroad occurred in 1853, and soon thereafter townsites were platted by private persons at points where they thought a
northern railroad would cross the Red River.

In anticipation of settle

ment in the area, the United States Army established Fort Abercrombie
on the river's west bank in 1857.

Gold was discovered in British Colum

bia in 1857 and this event generated interest in developing a supply
route through the northern Dakota area.

Between 1857 and 1860, a Red

River oxcart-stagecoach-and steamboat transportation system was devel
oped between St. Paul, Minnesota, and Fort Garry (Winnipeg), Manitoba,
Canada.^
During this same period, the expansion of settlement in Iowa and
Minnesota and the planned Union Pacific Railroad stimulated interest in
the southeastern Dakota area.

The Yankton Sioux ceded fourteen million

acres between the Missouri and Big Sioux rivers in 1858.

The community

of Sioux Falls was established in 1857, Yankton was founded in 1858, and
Vermillion and Bon Homme came into existence in 1859.

According to the

1860 census, the area which became Dakota Territory contained a white
population of 4,837 of whom 1,606 persons were in Pembina County.

This

total included the Mltis who were persons of mixed Indian and white blood

Map 1*— General krc.n Map of Dakota Territory, 1861-18 73

5

(see Map 1, p . 4) .^
During this time, an organized attempt was waged to have Congress
create the Territory of Dakota.

Between 1857 and 1859, Senators Graham A

Fitch of Indiana and Alexander H. Stevens of Georgia introduced bills in
the Thirty-fifth Congress for the creation of Dakota Territory.

They

failed, except for having the bills referred to the proper committees.
In 1858, the M£tis of Pembina and the Red River Valley had petitioned
Congress to create the Territory of Chippewa in their area.

In 1858 and

1859, Minnesota and Iowa representatives at Sioux Falls petitioned Con
gress to organize the area of Dakota.
on December 5, 1859.

The Thirty-sixth Congress convened

Before its meeting, however, Captain John B. S.

Todd and General Daniel M. Frost, who were in Washington, D. C., on be
half of the Dakota Territorial Organization, had the people of the south
eastern Dakota area hold meetings and sign petitions for the organization
of the Territory.

Captain Todd was from Yankton and represented Illinois

Missouri, and Kentucky interests.^

General Frost, from St. Louis, Mis

souri, was Todd's business partner and represented Missouri and New York
interests.^

The Yankton Memorial had been signed by 428 citizens and

it was presented to Congress by Captain Todd in December.

During the

first part of December, 1859, Senator Henry M. Rice of Minnesota intro
duced a bill to create Dakota Territory.

When it was brought up for con

sideration, however, the bill was tabled because of the involvement of
the slavery question.

No further action was taken before Congress ad-

journed on June 20, 1860.

8

At the request of Captain Todd, a second convention was held at
Yankton on January 15, 1861, and another memorial bearing 478 signatures
was sent to him in Washington, D. C.

On February 8th, the Confederate

6

Scates of America was established in the South.

On February 15th, Sen

ator James S. Green of Missouri, as Chairman of the Senate Committee on
Territories, reported from the Senate Committee on Territories Senate
Bill 562 for the creation of the Territory of Dakota.
a special order of the day for the next day.

The Bill was made

On February 26th, Senator

Green called it up and the Bill was passed without any objections.

Con

gressman Golusha A. Grow of Pennsylvania called up the Bill in the House
on March 1st, moved the previous question, which was seconded, and the
Bill passed without debate or opposition.
the bill into law on March 2, 1861.

President James Buchanan signed

Provisional Delegate Jefferson P.

Kidder, who was representing the Sioux Falls provisional Dakota govern
ment on behalf of Minnesota and Vermont interests, had written the bill
which contained a provision prohibiting slavery in Dakota Territory.^
The boundary of the Territory of Dakota, as set up by the Organic
Act of March 2, 1861, was as follows:
Be it enacted by the Senate and the House of Representatives of
the United States of America in Congress assembled, That all that
part of the territory of the United States included within the fol
lowing limits, namely: commencing at a point in the main channel
of the Red River of the North, where the forty-ninth degree of north
latitude cresses the same; thence up the main channel of the same,
and along the boundary of the State of Minnesota, to Big Stone Lake:
thence along the boundary line of the said State of Minnesota to the
Iowa line; thence along the boundary line of the State of Iowa to
the point of intersection between the Big Sioux and Missouri Rivers;
thence up the Missouri River, and along the boundary line of the Ter
ritory of Nebraska, to the mouth of the K.aha Paha or Turtle Hill
River; thence up said river to the forty-third parallel of north
latitude; thence due west to the present boundary of the Territory
of Washington; thence along the boundary line of Washington Territory,
to the forty-ninth degree of north latitude; thence east, along said
forty-ninth degree of north latitude, to the place of beginning, be,
and the same is hereby, organized into a temporary government, by
the name of the Territory of Dakot.: . . . 10 (see Map 1, p. 4).
The Organic Act of March 2, lGcl, further stated:

7

. . . that nothing in this act contained shall be construed to im
pair the rights of person or property now pertaining to the Indians
in said Territory, so long as such rights shall remain unextin
guished by treaty between the United States and such Indians, or to
include any territory which, by treaty with any Indian tribe, is not,
without the consent of said tribe, to be included within the terri
torial limits or jurisdiction of any State or Territory; but all such
territory shall be excepted out of the boundaries and constitute no
part of the Territory of Dakota, until said tribe shall signify their
assent to the President of the United States to be included within
the said Territory, or to affect the authority of the government of
the United States to make any regulations respecting such Indians,
their lands, property, or other rights, by treaty, law, or otherwise,
which it would have been competent for the government to make if this
act had never passed: . . . II
The area within Dakota Territory included all of the future states
of North Dakota and South Dakota, the greater part of Montana, the north
ern half of Wyoming, a small part of east-central Idaho, and a small part
of northern Nebraska (see Map 1, p. 4).
of Idaho was created.
and Wyoming.

On March 3, 1863, the Territory

It contained the future states of Idaho, Montana,

The Territory of Montana was created from Idaho Territory

on May 26, 1864, and on this same date the greater part of Wyoming was
attached to Dakota Territory (see Map 1, p. 4).

Wyoming Territory was

created on July 25, 1868, but it remained under Dakota's jurisdiction
until April, 1869.

12

On February 17, 1873, Congress attached to Montana

Territory that portion of Dakota Territory lying west of the one hundred
and eleventh meridian of longitude which was detached and distant from
Dakota some 200 miles on the northwestern Wyoming border.

A part of

the southern portion of Dakota Territory was attached to Nebraska on
March 28, 1882, thus, leaving a territory of approximately 149,000 square
miles out of the original 350,000 or so square miles or some 90,000,000
square acres

(see Map 1, p. 4, and Map 12.

As has been indicated above,^ a

14
>. 16u).
ortion of Dakota had been at

times a part cf offshoots of the territory northwest of the Ohio River

8

as organized under the provisions of the Ordinance of 1787.

The provi

sions of that Act thus had applied to government and law ir. those areas.
Colonel Clement A. Lounsberry noted:

"In states, all the soverign Js Icj

power is in the people, but so far as a territory is concerned, the soverign

t*

jsicj power is lodged in Congress."

16

Under the Northwest Ordinance of 1787, a territory could achieve
political equality with every other state in the American union after
passing through three stages of development.

In the first, a congres

sional ly-appointed governor, secretary, and three judges were to have
almost dictatorial powers over federal territories because only Congress
was to have & veto over their decisions.

The governor and the judges

would be the legislative branch of the territory.

The second stage could

be achieved when the territory, or a district therein, had a population
of 1,000,

Then a bicameral legislature could be elected and convened

by the land owners of the district and a nonvoting delegate elected by
the legislature could be sent to Congress as a representative.

This

legislature had limited power because Congress had to approve the members
of the upper house, or council, and because Congress and the territorial
governor had a veto over the laws passed by the legislature.

The third

period of political apprenticeship arrived when a district had reached
a population of 60,000.

Its free citizens could then write a constitu

tion, organize a state government, and apply for statehood with all the
rights and privileges of the original thirteen states.^
From 1789 to 1912, American territorial policy evolved through
three stages.

The first lasted until after 1812.

It was one of exper

imentation in which the precedents for future policy were established.
The second stage, which ended with the Civil War, was one of developing

9

uniformity and strengthening the system despite collapses in Utah in
1357 and in Kansas in the middle 1350's.

After 1860, when the third

;eriod began, absolute federal control was initiated.

From then until

1 '12, the federal government ran the territories as almost passive
1O
c.o '.onies . °
From 1799 to 1850, there gradually developed a more democratic
territorial system.

By the latter date, the territories elected their

representative, both houses of their legislatures, and most of their
conn y officials; while Congress continued to limit and define the
pothers of federal officers.

Yet a paradox existed, because Congress

also exercised an increasing authority over the territories by stand
ardizing their governments and by enumerating, in acts that were long
and detailed, the d”ties and rights of the governor, judges, and leg
islature.

With the enactment of the Wisconsin Organic Act of 1836, the

territ orial system had become so perfected that all future acts were
but a repetition of the Wisconsin Act.

19

This close federal supervision ended the requirement of appoint
ing t' territorial office men who were capable of true leadership.
.

Thus,

office seekers and party hacks, and not future presidents and

national heroes,
Congress.

. .

.20

were selected to obey the detailed orders of

After 1830, the party in power used the system for patronage

purposes and to develop a branch of the party in the territories.

This

practice was to have considerable effect on the judiciary in many
ter
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itones.

One of the most important functions of the Dakota territorial
judicial system was economic--co help protect property, regulate the
e.onomy, and settle economic disputes.

The Territory was an extension

10

of Che nation.

Thus, the territorial judicial system and economy were

extensions of the national judicial system and economy.

The Dakota

scene reflected local economic problems as well as national ones.
When Dakota Territory was created on March 2, 1861, the nation
still had not recovered from the depression which followed the Panic of
1857.

Tlie core of American international economic policy was to become

protectionist with high tariffs that were to continue throughout the
entire Dakota territorial period.

The United States also was a debtor

nation as far as foreign trade was concerned until after 1875.

The

country was on the eve of the Civil War which was between Northern in
dustrial-financial capitalism and Southern planter capitalism.

Mean

while, from 1861 to 1867 the United States economy was in a state of
transition.

It was changing from an economy that was originally divided

between industrial capitalism and agriculture in the North and planter
capitalism in the South, both of which were based upon farmers and la
borers who were either "slave'1 or "free,” to one that became basically
industrial and commercial where labor, machines, and capital were more
important than land.

Great fortunes were made in the North during the

Civil War, and this placed an enormous amount of capital in private hands
to carry business forward after the War.

Slowly at first, and then more

rapidly after 1868, industrial growth resumed in eastern and northern
United States.

The years from 1858 to 1873 were ones of rising prosper

ity for the nation.

The short depression after the end of the Civil War

had changed into an unprecedented boom.

Every line of business had felt

the stimuli of war tariffs and prices, and there was over-speculation
in manufacturing and railroad building.

The Homestead Act contributed

to the investment craze, and Eastern capitalists invested money in

11

southeastern Dakota land piu^eily al inflated prices.

This was also the

beginning of a period of laissez faire or no governmental controls on
business;

' though there was much government aid to the business sectors

in the form of high tariffs and land grants which also involved minerals,
timber, etc.

The whole economic and political sys.tem--especia3.ly the

railroads, Congress, the Indian Bureau, and the system of land disposal
23
--soon became honeycombed with corruption, fraud, and outright bribery."
At the time Dakota Territory was created the economy of the area
was a primitive one.
the Territory.

There were a few trading posts which serviced the Indians

and white trappers.
forts.

Several Indian tribes were scattered throughout

There were also several widely scattered military

The largest settlement, about 1600 persons in all, was located

in the northeast corner of the Territory at P e m b i n a . T h e r e were also
small and scattered settlements and town-sites of a speculative nature
in the Territory.

These were located at Fort Abercrombie on the Red

River of the North, in the southeastern corner of the Territory, and in
or near the military and trading posts.

Two Indian agencies--Ponca

(1858) and Yankton (1859)--existed in the southeastern c o m e r where some
subsistence farming was being done.

95

During this period, two steam

boats were in service on che Missouri River and a single one operated
on the Red River of the North.

This one boat on the Red River was an

important link in a transportation system from Fort G amy, Manitoba, to
St. Paul, Minnesota,

This system used Red River carts, stagecoaches,

and freight wagons between the Red River and St. Paul.

In southwestern

Dakota, the Oregon, California, and Salt Lake trails traversed portions
of the southern edge of the Territory in what later became Wyoming.

The

Bozeman (Montana') Trail, ran from Fort Laramie, Wyoming, through eastern
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Wyoming, and on to Bozeman, Montana.‘_D
The period from 1861 to 1867 was primarily one of stagnation for
the Territory-~except for the Montana gold rush; that area, however, was
detached from Dakota in 1863.

But it also was a time of transition from

the area's first stage of economic development--that of hunting, furs,
Indian-trade, and subsistence farming--to its second stage of economic
development.

That second stage was based upon federal expenditures for

military forts and campaigns against the Indians, Indian agencies and
reservations, federal patronage and contracts, subsistence farming, and
livestock grazing.
The Civil War, Indian hostilities related to the War, grasshop
pers, drought, blizzards, floods, a series of bad crops, the continuing
belief that part of Dakota was dry or semi-arid, and the absence of
railroads caused settlement in the Territory to be retarded until after
1867.

In addition, the states of Minnesota and Iowa, the gold field

areas, and other territories all competed with Dakota for those few
settlers who were migrating westward and those immigrants who were com
ing to America during this time.

The white population was estimated to

have almost doubled to a total of around 5,000 during the years of 1866
and 1867, however, and these early white settlers in Dakota were prima
rily from the North and had their roots in New England.

Settlement dur-

ing this period was basically adventurous and speculative.
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The Indians

had ceded all their land in Dakota's Red River Valley on October 2, 1863;
and this treaty was ratified by Congress on May 5, 1864.

There were

23,831 Sioux Indians at 7 agencies in 1866, and only as treaties were
negotiated with the tribe? between 1805 and 18o8, and the Indians then
placed under the control of several agencies in Dakota and Nebraska, did

13

many homesteaders feel at ease about settling in eastern Dakota.^®
Surveys of ceded land had begun in southeastern Dakota in 1859.
A federal land office was established at Vermillion in April, 1861,
though it was not opened for business until July, 1862.

The Dakota sur

veyor general's office opened at Yankton in July, 1861, and its staff
immediately began to conduct surveys. ^

The first public land surveys

in the Red River region were then made in 1867, and a land office was
established at Pembina in 1870.
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The Homestead Act, which became law

in 1862, did not begin to influence territorial settlement significantly
until after the Civil War.

From May 20, 1862, to the end of 1865, there

were 250 homestead entries, and from the beginning of 1866 to the end
of 1867 there were 3 4 1 . ^
In the meantime, major sources of employment in the Territory
were the federal government or activities that were directly or indi
rectly related to it such as federal patronage, territorial offices,
supplies for the military and the Indian agencies, reservations, and
contracts.

Transportation systems and the gold fields of Idaho and

Montana also provided sources of employment and markets, but the gold
field areas were made into separate territories.

Though there was

interest in the Black Hills area in Dakota, because of its forests and
gold, the Indians and the military refused to allow any white persons
to go there because the Indians claimed it as sacred ground.

All of

the transportation systems were owned by outside business interests,
except for the Dakota Southern Railroad, and even it was partly owned
by Chicago interests.
Although only one steamboat continued to be operated on the Red
River of the North, as a part of the transportation system between St.
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Paul and Fort Garry, on the Missouri River steamboat traffic increased
tremendously because of the Montana gold fields.

The high point in Mis

souri River traffic came in 1867 when 39 boats steamed through Dakota
to Fort Benton, Montana, and 71 left St. Louis for Upper Missouri River
towns.

These boats carried supplies and traffic going to the gold fields,

as well as goods for the military forts and Indian agencies.

Steamboat

traffic continued to be high on the Missouri River until the Northern
Pacific Railroad reached Bismarck in 1873.
Bismarck but continued above there.

Traffic then declined below

Steamboat traffic increased on the

Red River of the North--especially after Manitoba was organized as a
province of Canada in 1870.
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In 1864-65, Congress had authorized the construction of three
wagon roads in Dakota.

Territorial business interests, as well as inves

tors from Wisconsin, Minnesota, and Iowa had lobbied in Congress for
these roads.

Dakota, Iowa, and Wisconsin interests got the start of a

road to the Idaho gold fie1 ’
and northwestern Iowa.

>nd the Black

'11s via southern Dakota

Another route gave St. Paul, Minnesota, direct

access to central Dakota,

The third road was designed to accomodate

southeastern Dakota and northwestern Iowa.

Various degrees of progress

were made on these roads, depending on the amount of funds made avail
able, Indian hostilities, and alleged scandals.

In 1866, it had been

planned to build a road

out of the Montana Trail from Fort Laramie,

through eastern Wyoming

and on to Montana; but the Indians refused to

allow its construction.

In the meantime, St. Paul and the head of nav

igation on the Red River of

the North were served bv staee and freight

lines, as well as Red River carts which carried goods to Pembina and Fort
Garry.

Later, the roads and stage service between St. Paul and Winnipeg
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were improved.

Weekly, and later tri-weekly, stage service came into

operation in southeastern Dakota.

And between 1868 and .1873, stage and

freight lines were improved and extended from the railheads in the area.^’
Over thirty thousand miles of railroads had been built in the
United States before 1860, most of it in the North and West, but appar
ently the nearest railpoints to Dakota were Iowa Falls, Iowa, and St.
Paul, Minnesota.

The Union Pacific Railroad Bill had been passed by

Congress in June, 1862, and by 1867 the rorthern branch of this road had
reached Missouri Valley, Iowa, near the Missouri River, and was contin
uing northward toward Sioux City, Iowa.

The main line reached the Wyo

ming section of Dakota Territory that same year.JD

Meanwhile, several

paper railroad bills had been enacted by the Dakota Assembly before Con
gress stopped this practice.

Each of these paper railroads hoped to be

come a section of one of the transcontinental railroads, as well as to
be the first railroad into southeastern Dakota.

The incorporators of

these paper railroads included most of the territorial officials, appar
ently all the members of the Assembly, and investors from Minnesota, Iowa,
and Eastern political and railroad interests as well. 37
In Minnesota, the St. Paul & Pacific Railroad reached St. Cloud
in 1866, and continued construction on toward Breckenridge on the Red
River of the North in 1867.
Dakota.

Paper railroads also continued to exist in

The Dakota Herald on august 8, 1872, stated, "we can name more

than a dozen men in Yankton who own stock in paper railroads to the
amount of $100,000 each, upon which not a dime has ever been assessed
Tfi
or paid."^

The Minnesota Legislature also had enacted bills for several

railroads which planned to expand to various sections of Dakota.
Northern Pacific Railroad had been chartered by Congress in 1864.

The
Its
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incorporators totaled 134 of whom 59 were from the East, 50 from the
Middle West, 14 from the Pacific Coast, 9 from the Border States, and
2 from the South.
Territory.

Four of those from the Middle West were from Dakota

They were:

and J. Le Berge.

J. B. S. Todd, M. K. Armstrong, J. Shaw Gregory,

In 1873, there were 13 members on its board of direc

tors, 11 of whom were from the East and 2 from the Middle West.

Its line

reached Fargo in 1871 and was pushed on to Bismarck before construction
was halted by the Panic of 1873.

This road was given a fifty-million-

acre grant to build a railroad from Duluth, Minnesota, to Puget Sound on
the Pacific Ocean in Washington Territory, and in Dakota, the grant was
40 sections per mile or 25,600 acres which were alloted in alternate
sections.

During the summer of 1871, the St. Paul & Pacific Railroad

/»■
reached Breckenridge, Minnesota, which is at the Red River on the east
ern border of Dakota.

In 1872, a branch line of it was completed to
O Q

Crookston, Minnesota.
Transportation to southeastern Dakota improved when the Sioux
City & Pacific Railroad, a branch of the Chicago & N o r t h w e s u m , was com
pleted to Sioux City, Iowa, in 1868.

This placed a railroad within a

few miles of Dakota's southeastern border.

When the Dakota Southern was

completed on January 25, 1873, Yankton was connected with the railroads
at Sioux City.

This railroad was organized and built mainly through the

efforts of Yankton businessmen.

The Dakota Assembly enacted its charter

and this Assembly voted it aid in the form of bonds.

The president of

the Dakota Southern was Judge W. W. Brookings of Yankton.

Its board of

directors consisted of four persons from Yankton and three from Chicago.
In order to save its 500,000 acre grant in Dakota, the Winona & St. Peter
Railroad, a branch of the Chicago & Northwestern, was completed to Gary,
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Dakota, on the Minnesota border in 1872, and westward to Lake Kampeska
in 1873.
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The years from 1868 to 1873 were boom years in southeastern Da

kota Territory.

Several factors led to the change.

Although Dakota be

came less dependent economically upon the federal government, patronage
and contracts continued to be an important source of income.

Beginning

in 1870, President Grant appointed Indian agents in Dakota on the recom
mendation of the bishop and authorities of the Protestant Episcopal
Church (nine agencies) and the Catholic Church (two agencies).

These

agents, with the apparent help of the territorial governmental, business,
and military leaders, evidently defrauded the Indians of a large part of
this aid and trade.^

Meanwhile, in southern Dakota the weather changed

from the previous years of drought to years of sufficient moisture for
successful farming.

The grasshopper plagues abated, and this also was

a period of relative peace with the Indians, especially after the sign
ing of the Laramie Treaty of 1868 which created the Great Sioux Reser
vation that consisted of all the future state of South Dakota west of
the Missouri River.

During this same period, Eastern and European cap

ital was invested in the Territory, and the arrival of four railroads
in Dakota assured national and international markets lor commercial farm
ing.

The Territory and the railroads advertised the Dakota area and had

agents, nationally an., in Europe to induce settlers to the Territory. z
ite of the basic reasons why people came to Dakota was to improve
their way of life by settling upon the land.

They could obtain the land

under the Pre-emption Act of 1841 by buying it, by taking out a home
stead, through purchase from the land grant railroads, or, with the pas
sage of the Timber Culture Act of 1873, by securing a tree claim.

A
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settler might file on 480 acres under the Pre-emption, Homestead, and
Timber Culture laws, but not at the same time, for both the Pre-emption
and Homestead acts required residence.

While these federal laws made

possible large-scale land speculation and fraudulent schemes, they ap
parently also provided opportunities for actual farm settlers.

In 1870,

there were 1,720 farms in Dakota which averaged 176 acres in size.

Under

the Homestead Act there were 1,713 entries from 1868 to 1870, and 3,167
entries from 1871 to 1873.
In 1868, the total population of Dakota was estimated to be be
tween 10,000 and 12,000.

The 1870 Dakota census total was 14,181 persons,

with 11,776 in southern Dakota and 2,402 in northern Dakota.

In 1870,

the states which had sent the greatest number of settlers to Dakota were:
New York, Iowa, Pennsylvania, Illinois, Ohio, Wisconsin, Indiana, Vermont,
Michigan, Minnesota, Maine, Virginia and West Virginia, Massachusetts,
and Missouri.

The European immigrants had come from Norway, Sweden, Den

mark, Bohemia, Czechslovakia, Russia, Scotland, Canada, England, Ireland,
Holland, Switzerland, and Germany.

In 1870, it was estimated there were

from 40,000 to 50,000 "tamed" Indians and approximately 25,000 ,1wild"
Indians in Dakota.

Dakota's total population was estimated to have
44

climbed to about 25,000 by the fall of 1872.
Where actual farm operation was concerned, southeastern Dakota
was developing into a diversified agricultural area.

Farmers grew wheat,

corn, oats, and barley, as well as raised livestock.

Grain raising was

established as the principal activity in Dakota and soon outgrew all
other endeavors.

Between 1860 and 1870, the wheat output increased from

945 bushels to 1.70,662 bushels; corn increased from 20,266 bushels to
133,140 bushels; oats increased from 700 bushels to 114,327 bushels, and
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oar ley increased from 0 bushels to 4,118 bushels.

In the same decade,

the value of livestock grew from $’)<)>ll(i io $779,952; the value of farms
increased from $96,445 to $2,085,265; the total acreage in farms grew
from 26,448 acres to 302,376 acres; and the value of farm machinery in
creased from $15,574 to $142,612.

Only a small fraction of this growth,

however, occurred in northern Dakota.

In 1870, the value of real estate

owned by Dakotans was $3,267,000; and their personal estate was valued
at $1,879,105.4:5
Altogether, the Dakota area helped to furnish supplies for the
Indian agencies, military forts, and the gold fields of Montana and Idaho,
With the coming of railroads, farmers began growing crops on a larger
scale and selling them in the national and international markets.

South

eastern Dakota farmers were tied economically to Chicago and Milwaukee,
and to a lesser degree to St. Paul-Minneapolis. With its increase in
population, the area of settlement was extended.

After the arrival of

railroads in northern Dakota, settlement began to grow along the Red
River as well as along the right of way of the Northern Pacific.

During

this period, mixed-farming began to be practiced there on a subsistence
level.

This area became tied economically to St. Paul-Minneapolis and

Duluth, Minnesota, as well as Winnipeg, Manitoba.
When Dakota was created in 1861, there were two areas of settle
ment-- the Pembina region of the Red River Valley in northeastern Dakota
and the Sioux Falls-Yankton area of southeastern Dakota.

These two re

gions were the only sections of importance in the eastern portion of
Dakota Territory for the next fifteen years.

With the arrival of the

railroad, the creation of bonanza wheat farms in northern Dakota, and
the gold rush in the Black Hills, however, after 1876 the remaining
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portion of the Territory became divided into three separate sections
each of which had a different economy.

In the 1880s, a fourth economic

and political section developed in central Dakota during the Great Da
kota Boom.

These sections were isolated from each other, because of dis

tance and transportation facilities, for most of the territorial period.
It was about 350 miles in a straight line from Yankton to Deadwood in
the Black Hills, but the only feasible way to get from the one place to
the other in 1879 involved at least 900 miles of travel and a greater
expense than a trip from Yankton to Washington, D. C.

As a crow flies,

the distance from Yankton to Pembina was about 400 miles, but the trip
also required more time and expense than a journey to the nation's cap
ital in 1879.47
The economy of Dakota was directly related to political manuvering.

The courts were an important segment of the political structure

of the Territory, along with its Congressional delegate, executi.- (gov
ernor and secretary), and Assembly.

The judges were active in politics,

and politics also reflected economic factionalism.

It is necessary there

fore to portray the political background of the Territory and nation and
eventually to relate the courts to this.
In the United States, at the time Dakota Territory was created,
the two major political parties were the Democratic and Republican
parties.

The Republicans, the political spokesmen for the industrial

and financial capitalists, were first organized in 1854 at Ripon, Wis
consin, and Jackson, Michigan, and consisted of a mixture of old-line
Whigs, Free ..Oilers, and anti-slavery Democrats.

Its forefathers were

the Federalist Party of George Washington and Alexander Hamilton and the
Whig Party of Henry Clay, Daniel Webster, William Henry Harrison, and
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others.

The Democrats were the political spokesmen for states rights,

limited government, plantation owners, small farmers, city laborers, and
state banks.

The slavery issue divided them.

Their Party began as a

coalition that supported Andrew Jackson for the Presidency in 1824 and
that elected him President in 1828.

Its forefathers were the Anti-Fed

eralists and the Democratic Republican Party of Thomas Jefferson.
During the Presidential election of 1860, the Democrats split
into two factions--the Northern and Southern branches of their Party.
During .he Civil War, the Northern Democrats divided into War Democrats,
who supported Lincoln and the War, and the Peace Democrats who opposed
Lincoln and the War.

After the Civil War, the various factions of the

Democratic Party reunited into a single party.

It opposed Reconstruc

tion and demanded reforms to end corruption in business and government.
Meanwhile, the Republicans had won the election of 1860, and
Abraham Lincoln assumed the Presidency in 1861.

Lincoln and the Repub

licans directed the war effort, both to maintain the Union and to uphold
the interests of the industrial-financial capitalists; and in order to
gain national support for the 1864 election, the Republicans used the
name, Union Party or National Urion Party.

Even before the war ended,

however, the Republican Party developed serious factional troubles.
After the assassination of President Lincoln in 1865, the Party became
split between the Johnsonian or Moderate Republicans and the Radical
Republicans (Abolitionists).

The Radical Republicans prevailed, forced

Andrew Johnson out of the Party, and elected General Grant President in
1868.

By 1870, the Radical Republicans in turn split into Old Radicals

(Abolitionists) and New Radicals

(industrial-financial capitalists).

In 1872, the New Radicals re-elected President Grant.

From 1872 onward,
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the Republicans were split on the issues of political corruption and
spoils, with the Half breeds fighting the Stalwarts

(original spoilsmen)

for partisan control and a higher share of the spoils and the Mugwumps
opposing the Half-Breeds over corruption because they wanted to clean-up
the Party.

There were also Liberal Republicans (reformers) and Inde

pendent Republicans.

From 1860 to 1872*.5 the Republicans controlled both

houses of Congress, and from 1868 onward. Congress dominated the federal
government.

The Senate over-shadowed the House with the Radical Repub

licans in control.

New England and the East were solidly Republican.

From 1876 onward, the Old West and the New Far West generally voted
Republican.

The South had become solidly Democratic after the termin

ation of Reconstruction.

New York City and parts of the Central States

also were areas of strength for the Democrats.

The remainder of the

country usually tended to vote more Republican than Democratic
After 1868, there were no significant economic differences be
tween Republicans and Democrats.

Both parties avoided or ignored evils

and problems created by the expansion of industrial-financial capitalism
with its related monopolistic growth and control.
debated by politicians during the Gilded Age were:
sions,

(2) tariff,

The principal issues
(1) veterans' pen

(3) currency reform, and (4) civil service reform.

There was also a new low in political morality and the spoils system was
at its height.

The most corrupt elements in the federal government dur

ing the two Grant administrations were the Interior and War departments
and Congress.

The Whiskey Ring, Sanborn Contracts, Black Friday, and

Credit Mobilier scandals occurred.

The Tweed political machine, which

ran New York City, was notoriously corrupt.
scandals.

Many states had thefts and

Graft and corruption also characterized many businesses.

49
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Control of patronage, federal funds for Dakota and its Indian
people, and Dakota's economy and politics were the determining factors
in the relationship between the Territory and the federal government.
Until statehood was achieved, Dakota was virtually treated as a colony.
The federal government paid the salaries of territorial officials and
appropriated funds to pay the territorial legislative expenses as well
as the expenses of the federal courts in the Territory.

The State De

partment had formal control of the Territory until 1873, but because of
a lack of interest, the absence of a unified territorial policy, and
weak presidents, individual congressmen and senators often exercised
more direct control over territorial patronage, affairs, and officials
than the President or his departments.

Congress not only legislated for

Dakota and other territories; it also told the Dakota Assembly what laws
it could or could not enact.

Thus, Dakotans found that in the federal

government their most important political connections were with:
individual senators and congressmen,
committees on territories,

General,

(2) chairmen of the Senate and House

(3) the President,

(5) secretaries of the Interior,

(1)

(4) secretaries of State,

(6) secretaries of War, (7) attorneys

(8) commissioners of Indian Affairs,

(9) commissioners of the

General Land Office, and (10) prominent military officials.-*^
During the years prior to the creation of Dakota Territory, the
area east of the Missouri River and in the Red River Valley region was
politically dominated by the Democratic parties of Minnesota, Missouri,
and Illinois.
counties.

Until 1858, these two areas were divided into Minnesota

Democrats from St. Paul controlled the settlements of Pembina

and Sioux Falls, while the Yankton settlement was under the control of
General Frost, a Democrat from St. Louis, and Captain Todd, a Democrat

24
from Illionis and Kentucky.

After Minnesota became a state in 1858,

fankton, Sioux Falls, and Pembina, with their respective outside sup
porters, all were involved in a three year struggle to obtain passage
of a territorial bill in Congress.

Sioux Falls even staged a fraudulent

election and allegedly elected a provisional government, held two sessions
of its assembly, and sent two different delegates to Congress.
however, refused to recognize them or their alleged government.

Congress,
The

Yankton forces were finally successful when Congress enacted the Dakota
Organic Act and President Buchannan signed it into law on March 2, 1861.
Economic and political interests from Minnesota, Iowa, Missouri,
and Illinois all had been involved in attempts to create Dakota Territory.
These people wanted to determine the location of its capital and thus be
in a position to control federal funds spent in Dakota, to influence ter
ritorial politics, and to make money from land speculation.

Minnesota

and Iowa Democrats wanted the capital at Sioux Falls which they controlled.
Democrats from Missouri and Democrats and Repub jv cans from Illinois wanted
it at Yankton which they controlled.

But, the Republicans won the Pres

idential election in 1860; Congress enacted the Dakota Organic Act in
1861; and President Lincoln appointed his personal friend, Doctor Jayne
of Springfield, Illinois, as Governor of Dakota.

Captain Todd of Yankton

was a personal friend of the Governor as well as a cousin of the Presi
dent's wife.

Captain Todd had helped to establish Yankton.

He was an

ex-Army officer, Democrat, lawyer, part owner of an Upper Missouri trad
ing company, and a land speculator.

Apparently Governor Jayne had spe

cific orders from the President to make Todd's town, Yankton, the terri
torial capital.

When the Governor arrived in Dakota in 1861 he made

Yankton the temporary capital.

The first Assembly in 1862 made it the

25

permanent capital after an intense and bitter fight that was perpetrated
by interests from Sioux Falls, Ron Homme, and Vermillion--all of whom
wanted the capital.

Yankton was successful because it traded territorial

institutions for capital votes and because Todd was the most powerful
man in the Territory at the time.-’"
Under the Dakota Organic Act, the President, with the advise and
consent of the Senate, appointed the following federal territorial offi
cials in 1861:
justices

governor (1), chief justice (1), secretary (1), associate

(2), federal district attorney (1), federal marshal (1), sur

veyor general (1), and register and receiver of the United Staces Land
Office (1).

He also appointed Indian agents and postmasters.

Of the

federally-appointed territorial officials, the governor was the most im
portant.

Executive power and authority were vested in the territorial

governor who was also commander-in-chief of the territorial militia and
superintendent of Indian affairs.

The territorial secretary was acting

governor during the absence of the governor.
appointed to four year terms.

He and the governor were

There was a delegate-to-Congress elected

by the territorial voters for a two year term.• He was granted a seat
without a vote.

His position had the highest status in the Territory.

As time passed, the Dakota Assembly added other territorial officials
to be appointed by the governor with the advise and consent of the Dakota Council.

S3

In the power struggle between the Congressional delegate, the
governor, and the Assembly, from 1861 to 1866 the Assembly's power greatly
declined while the delegate's power and the governor's power increased.
This was because the federal government was practically the single source
of revenue and sustenance in Dakota--especially southeastern Dakota.

The
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power of the delegate and the governor at any one time depended upon the
amount of influence each had in the federal government.

This produced a

colonial or territorial situation in which many Dakotans decided to seek
political power through appointive office rather than the elective.

This

power relationship among the three began to shift somewhat from 1867 to
about 1875.

The Assembly's power than increased as the Territory devel

oped. and it grew at the expense of both the delegate and governor.

In

creased settlement, economic development, tax revenues, and the location
of territorial institutions and the bureaucracies connected with them
all led to this increased rsower for the Assemb1v ^^
The legislative power was vested in the governor and the Assembly
and before they could take effect, the governor had to approve all bills
enacted by the Assembly.

The Assembly consisted of a council and a house

of representatives whose members were elected by the territorial voters
and whose respective president and speaker were chosen by their own house
The first Dakota Assembly was elected on September 16, 1861, convened on
March 17, 1862, and adjourned on May 15, 1862.

The first Council or

Senate consisted of 9 members from 5 districts whose terms lasted for
2 years.

The first House contained 13 members from 8 districts whose

terms were only 1 year.

The first session could last for 60 days but

those thereafter during the frontier period could only meet for 40 days.
The Assembly met annually until 1869, when Congress passed an act making
the terms of members of both houses 2 years in length and providing that
the Assembly would meet biennially.

The tenth Assembly convened at Yank

ton on December 2, 1872, and adjourned on January 10, 1873.

Its Council

had 13 members and its House had 2 6 . ^
New England's basic local institutions and governmental practices
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were essentially those that were used in Dakota-

Dakota elections were

held on precinct, county, district, and territorial levels, and accord
ing to the Organic Act of 1861, every free white male who was a citizen
of the United States, or who had declared on oath his intention to be
come such and had taken an oath to support the United States Constitu
tion, and who was a resident of the Territory, was eligible to vote in
Dakota elections.

There was a board of territorial election canvassers

which consisted of the governor, chief justice, and secretary. ^
Tire county level officials were:
(2) sheriff,

(1) county commiss ioners--3,

(3) register of deeds, who was also clerk of the board as

well as ex-officio county clerk,

(4) judge of probate, who was also ex-

officio county treasurer--t"hey were later separated into two positions,
(5) county attorney,
public instruction,

(6) surveyor,

(7) coronor,

(8) superintendent of

(9) justices of the peace, and (10) constables.

Later, an assessor and an auditor were added.

The first Assembly in 1862

created 18 counties of which 8 were evidently organized by the governor.
By 1870, there were 14 counties of which 6 were organized. ^
When Dakota was created there were two areas of settlement--the
northern DsKots P^rnbins v*op-ion of trHo R.od Rivst* Vsllsv snd tbs soutb03.st~
ern Dakota Yankton-Sioux Falls area.

These two regions were the only

sections of importance in the eastern portion of the Territory during
this frontier phase of Dakota's history.

Since 1861, southeastern Da

kota had been controlled by the Yankton Oligarchy for its outside masters.
The Yankton Oligarchy was composed of federal officials, ex-federal offi
cials, lawyers, businessmen, supply merchants, Indian agents, newspaper
publishers and editors, and officials of the Episcopal and Congregational
religions."’®

These officials and businessmen, through marriage ties and
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close social, religious, and professional relationships, were able to
wield great influence in territorial and Yankton governmental circles.
In northern Dakota, there had been a federal customs house at Pembina
since 1851.

A political ring had developed around this house which con

trolled northern Dakota politics in cooperation with St. Paul politicians.
This all changed with the arrival of the Northern Pacific at Fargo in
1871 and the creation ot bonanza wheat farms in 1875.

These events, plus

the arrival of the Northern Pacific at Bismarck in 1873 and the gold rush
of 1874 in the Black Hills--with their official opening in 1877, ended
r-r\
the absolute control of the Yankton Oligarchy.->v
From March 2, 1861, to April 10, 1873, Dakota Territory had 4
governors, 5 secretaries, and 5 Congressional delegates.
represented outside economic and political interests.

It appears they

In considering the

9 governors and secretaries together, they were appointed from the fol
lowing regions and territory:
years,

(1) Midwest--6 for

(2) East--2 for a total of

a total of about 3 years.

a total of about 17

about 4% years, and (3) Dakota--l for

In considering all of the 14 delegates, gov

ernors, and secretaries together, they were from the following regions
when they first came to Dakota:

(1) Midwest--11 for a total of about

28 years and (2) East--3 for a total of about 8^ years.
were born in the following regions:
15^ years,

They, however,

(1) East--5 for a total of about

(2) Midwest--5 for a total of about 11 years,

(3) Border

States--1 for a total of about 3 years, and (4) not kr*own--3 for a total
of about 7 years.

All of the governors and secretaries were Republican,

while 3 of the Congressional delegates were Republican and 2 were Demo
cratic,.

The Republican delegates

years, while the Democrats tenure

held office for a total of about 7
totaled about 5 years. In

considering
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the 9 governors and secretaries together, 5 were relatives of federal
politicians and 4 were personal friends of politicians.
fice for the following reasons:

They left of

4 resigned, 4 were removed, and 1 was

killed.60
At the county level, the political parties of Dakota held con
ventions where delegates to legislative district conventions and to ter
ritorial-level conventions weie selected.

The delegates also selected

county party central committee members and their respective county party
chairmen.

Conventions held at the legislative district level selected

members for their central committees as well as their chairmen.

Selected

at the territorial-level conventions were political parties' nominees
for the Congressional delegate, delegates to national party conventions
where a permanent national party delegate from the Territory was chosen,
and members of territorial party central committees, as well as their
chairmen.6^
The Dakota Congressional delegate was the highest and most hon
ored political position within the Territory.

During a political cam

paign, all other issues became subordinated to the fight for this office.
Resides the prestige attached to the delegate, and the fact he would live
at the nation's capital, he was virtually the head of his territorial
party because his office placed him in a position to influence federal
patronage for Dakota.

National politics, however, frequently interfered

with his ability to influence this patronage; on occasion a territorial
governor would challenge him over federal patronage and a bitter struggle
, , ensue1
wouio
..62
During this period, there were in effect three political parties
in Dakota--two Republican and one Democratic.

The primary reason for
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the Republican Party split was that the national Republican Party, it
self, was split into factions.

The territorial political parties and

politics were under the control of leading political personalities who
were able to influence federal patronage and who controlled a political
faction--members of which shifted their allegiance from election to elec
tion depending upon the ability of the leader to produce promised re
wards .^
From 1861 to 1868, the Dakota Democrats did not have an official
political party of their own because of the Civil Wer and the split be
tween Congress and President Johnson,

They ran as independents, under

such party labels as "Peoples," "Citizens," or "Union," or they were a
wing of one of the two Republican Party factions.

They elected their

candidate Congressional delegate in 1861 and again in 1864 as a wing of
one of the Republican factions.
peared in Dakota in 1868.

The first official Democratic Party ap

This Party elected the Congressional delegate

in' 1870 and 1872 because the Republican Party remained split into two
factions.

The Democratic Party never gained enough strength to beat the

Republicans again after they became an united party in 1873.

During

these first 15 years of the Territory, the Democrats were allied with
the Bliss and Burleigh factions of the Republican Party, the Pro-John
sonian Republicans, the Liberal Republicans, and the Anti-Monopoly
Republicans.^
As indicated before,^ the Republican Party had been brought to
Dakota in 1861 by its first governor, William Jayne of Illinois,

Jayne

had a bad temper and little subtlety, traits which helped to split the
Party.

It was known as the Union Party, Republican and Union Party, Un

conditional Union Party, National Union Party, and Congressional Repub
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lican Party before, being named the Republican Party.

At first, it was

composed of federal officials, Eastern settlers, and foreign immigrants
who were newly arrived Scandinavian, Protestant, and pro-agricultural
groups.
tions.

Many Western Democrats soon joined it.

It soon split into fac

The rural elements felt there was a difference between them and

the town people, and they became the backbone of the Liberal Republican
movement.

During the second Congressional delegate election in 1862,

Republicans split into two factions because of members supporting dif
ferent national Party factions as well as delegate candidates.

They

were split again in 1864 for the same reasons, but were united behind
a single candidate before the election.^

They split again in 1866 as

the national Party breach between Congressional Radicals and President
Johnson widened beyond repair.

Many Republicans left the National Union

Party to the Pro-Johnsonian Republicans and the Democrats and allied
themselves in the new Congressional Republican Party with the Radical
Republicans in Congress.

In 1868, there were three different Republican

candidates as well as two Democrats in the Dakota Congressional delegate
f) 7
elec tion.c

As previously i n d i c a t e d , D e m o c r a t s controlled or predominated
when the Territory was created in 1861.

Primarily they were indigenous

frontier Americans--ex-Army men, Indian traders, trappers, woodhawkers,
squawmen, hunters, and ranchers--many of whom were part Indian and part
French-Canadian-Catholic.

And northern Dakota's political leaders con

sisted of Western frontiersmen who viewed Indian trade, trapping, hunt
ing, transportation, land, and farming as sources of wealth.

During the

second Assembly in 1862, the Democrats held a majority and attempted to
pass a bill which would allow any person of mixed Indian and white blood
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who could read, write, or speak English, to become a territorial citizen.
The Eastern federal officials and Republicans in the Assembly were dead
set against it because, if passed, the '>1000331.0 Democrats" would have
ruled Dakota.

The Democratic Party would have been unbeatable because

at that time those persons of mixed blood were the largest single ethnic
group in Dakota outside of the Indians.

The bill was passed by the House

but failed in the Council because of Governor Jayne's personal interven
tion.

The Eastern Republicans had won a crucial political battle, while

fSQ
the Western Democrats suffered a disastrous defeat. y
The Republicans won a vast majority in the next Assembly, the
third, which convened on December 7, 1863, and they promptly disenfranchized the Red River Valley region, which was Democratic and contained
over half of the Dakota voters.

That region had continuously sent repre

sentatives to the Minnesota Territorial Assembly before 1858.

The Re

publicans of the Yankton Oligarchy claimed the Valley was unceded Indian
land and thus could not send representatives to the Dakota Territorial
Assembly.

The Indians, however, had ceded the land on October 2, 1863,

with ratification by Congress taking place May 5, 1864.

This situation

remained in effect until 1866 when the Democratic wing of Delegate Bur
leigh's Republican Party faction held a majority in both Assembly houses
and elected their respective presiding officers as well.

This Assembly,

however, only partially corrected the situation because it only allowed
the Red River region representation in the House.

That region was not

allowed representation in the Council until 1870--ten years after Dakota's
creation. ' ®
By 1869, the Yankton Oligarchy had become split into two factions.
This was caused partly by the development of two separate business dis-
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triets in Yankton which led to the formation of what came to be known
as the Broadway Street Gang and the Capital Street Gang.

This split

helped to perpetuate the breach in the Republican Party because the lead
ers of those two Oligarchical gangs were also the leaders of the two Re
publican factions.

During the delegate elections of 1870 and 1872, each

faction nominated its respective leader as separate candidates, thus al
lowing the Democrats to win those two elections.

In the fall of 1873,

the Republican Party healed its breach and united behind a single Con
gressional delegate candidate in the 1874 election.
two to one margin over the Democrats.

They won it by a

This was the beginning of a two-

party political system in Dakota, and the Republicans dominated for the
remainder of the territorial period.^
The early political parties in Dakota Territory tended to be
weakened by factional feuds, and party lines were not very well defined,
as personal leadership was more important than any abstract party ide
ology.

The regular Republican faction tended to follow national Party

lines and tried to maintain a continuous party organization with the aid
of newly arrived federal officials and settlers from the East.

But there

were gross irregularities in nominating conventions and in elections held
--things such as bribery, vote buying, and illegal voting.

Political

factions, with an attitude of rule or ruin, resorted to every known tac
tic to win.
unusual.

Party splits and contested elections were usual rather than

Delegate contests affected Assembly politics--especially those

following the bitterly contested elections of 1862 and 1872.

The fron

tier thase did not pass until the middle 1870's when sectionalism was
introduced with the arrival of the Northern Pacific at Bismarck in 1873.
This resulted i.n settlement in northern Dakota and coincided with the
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gold rush of 1874 which resulted in officially opening the Black Hills
to settlement in 1877.

The opening of the Black Hills created a third

major section of the Territory.

70

There were other direct, indirect, and unofficial influences
upon the political structure of Dakota.

These included religious, pro

fessional, secret, fraternal, social, farmer, labor, temperance, and
educational organizations, as well as newspapers and lobbyists.
tianity

73

Chris-

had arrived in the Dakota area in 1818 when the Roman Catno-

lics became active in the Red River region.

They had great success

among the Mdtis and Indians, whereas Baptist, Congregationalist, and
Presbyterian missionary efforts in the early 1850's failed due to Indian
hostilities.

These Catholics became the backbone of the Democratic Party

in Dakota--especially in the Red River Valley.

In southeastern Dakota,

the Presbyterians, Episcopalians, and Methodists arrived in 1860.

These

Protestants became the backbone of the Republican Party in Dakota--especially in southeastern Dakota.

By 1867, the Catholics were beginning to

organize churches there and soon thereafter, in 1869, the Baptist, Corgregationalist, and Lutheran missionaries were active in that arra.

In

northern Dakota, the Catholics were already well established when the
Protestant churchs revived their missionary activities in the 1870's-Presbyterians (1871), Lutherans (1871), Episcopalians
odists

(1872).

(1872), and Meth

Many leading persons in Dakota were Episcopalians.

Rev

erend Melanchthon Hoyt, Episcopalian, and Reverend Joseph Ward, Congre
gationalist, were, important members of the Yankton Oligarchy and the Re
publican Party.

For many years the Episcopalian and Catholic organiza

tions were in charge of the Dakota Indian agencies.

By 1875, the Dakota

Indian bureaucracy, the Dakota political bureaucracy, the Episcopalian
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missionaries, and the Yankton Oligarchy were almost indistinguishable.^
In 1863, the Masonic Lodge was organized at Yankton.

Many of

the leaders of the Yankton Oligarchy and the Dakota Republican Party were
Masons, for example, Secretary George H. Hand and Reverend Ward.

All

Masonic lodges in southeastern Dakota were formed into the Grand Lodge
of South Dakota in 1875.

At that time, there was also a Masonic Lodge

at Bismarck which was under a Minnesota charter and refused allegiance
to the Iowa and South Dakota lodges.

The Odd Fellows Lodge was organized

at Yankton in 1870 and its Dakota Grand Lodge was organized in 1875.
Judge Jefferson P. Kidder was a member of it.
ton Oligarchical, and territorial leader.

He was a Republican, Yank

Apparently the first farmer

organization in Dakota, the Grange, was organized near Vermillion in 1872
and received a national charter in 1873.
Grange was organized.
French, and Irish.

The following fall a territorial

Its members were primarily of Old American Stock,

Evidently, the Republican Anti-Monopoly Party had

grown out of the Granger movement and in Dakota it was under the leader
ship of ex-Republican Congressional Delegate, Doctor W. A. Burleigh.

By

7 s
the end of 1875, the Grange was rapidly declining in Dakota. '
Newspapers became a most important and far-reaching force in the
affairs and growth of the Territory.

They were especially influential

in its elections and they were dependent upon government printing con
tracts for much of their existence.

In southeastern Dakota, the first

issue of the first newspaper appeared on July 2, 1859, at Sioux Falls.
It was the Dakota Democrat and was published for its Minnesota owners,
After Dakota was created, the Yankton Weekly Dakotaian (June, 1861) and
the Vermillion Dakota Republican (July, 1861) were established to sup
port the 1861 election campaigns of Republican Congressional delegate
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candidates.

They were suspended after the election.

however, began printing again in June, 1862.

The Dakotaian,

In May, 1864, a rival Re

publican faction founded the Yankton Dakota Union.

Aftei the 1864 elec

tion, it was consolidated with the Dakotaian to form the Union and Dakoj^aian.

In August, 1870, an opposing Republican faction established the

Yankton Press.
kota Hera 1H .
kota.

In February, 1872, the Democrats founded the Yankton Da

it became the moot influential Democratic newspaper in Da

When the two Republican factions united in November, 1873, the

Yankton Press and the Union and Dakotaian merged to form the Yankton
Press and Dakotaian.

It became the most powerful and influential news

paper in the Territory as well as becoming the spokesman for the Dakota
Republican Party and the Yankton Oligarchy.

In northern Dakota, the

first newspaper to appear was the Bismarck Tribune which was founded in
July, 1873.

It became the spokesman for the Northern Pacific Railroad

and its political machine.^
Lobbyists were another important influence in Dakota’s political
system.

The Assembly was the focal point of every type of pressure group,

political faction, economic interest, reform group, etc.

Following the

organization of the first Assembly in 1861, those trying to influence
legislation were organized into a "Third House of the Assembly," which
met when the regular Assembly was in session.

Throughout the territorial

period lobbyists were maintained at the Dakota capital while the Assembly
was m

session. 77
There were several political issues during this frontier phase

of the Territory.
the capital.

Probably the first important one was the location of

There was a fight over it before the Territory was created.

After its creation, there was another fight before it was permanently
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located at Yankton in 1862.
Homme in 1866.

And an attempt was made to move it to Bon

Territorial division was another early important issue.

From 1858 onward, attempts were constantly being made, both in Dakota
and in Congress, to divide the Territory on an east-west line, either
on the 46th parallel of north latitude or on the 7th standard parallel
of north latitude.

Other prominent issues included:

Indian policy, the

territorial personal property exemption law of 1862, the location of var
ious public institutions, the creation and organization of counties as
well as their county seats, a herd law, prohibition, women's suffrage,
Indian fraud, land fraud, governmental contract fraud, and railroad re
lated issues such as, development, aid, free passes, taxation, land
ownership, etc.^®
In conclusion, Dakota's creation was almost an inevitable thing.
It was part of an expansion that had evolved since the Northwest Ordi
nance of 1787.

The territorial system consisted of three segments--eco-

nomic, political, and judicial.

They each were intricately related to

each other as well as to the national scene.
in 1861 its economy was primitive.

When Dakota was created

It became largely dependent upon fed

eral expenditures-~especially in southeastern Dakota.

The nomadic Indian

tribes were defeated by the white civilisation which gained control of
the Indians' land, animals, minerals, and other resources.

The Indians

then were used as a source of patronage, contracts, and markets which
in turn became sources of fraud and corruption.

The territorial political

system became controlled absolutely by the Yankton Oligarchy for its out
side masters through its business-through-government monopolistic control.
This frontier phase was one of political personalism which changed to
sectionalism with the arrival of the Northern Pacific at Bismarck, the
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development of the northern Dakota bonanza wheat farms, and the arrival
of the Black Hills gold rush--all of which ended the absolute control
of the Yankton Oligarchy.

One of the basic reasons lor Dakota;s crea

tion was to provide federal protection and law for an orderly develop
ment of the area.

The territorial system provided the frame-work which

allowed such development to occur.

The judicial segment administered

the laws of the system as well as acting as a referee and arbiter within
it.

Thus, the pcnnomic and political realities of the teriiluiial and

national scenes were to be reflected in the Dakota judicial system.
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The leaders of the Yankton Oligarchy included such men as:
(1)
General J. B. S. Todd--ex-Army officer, lawyer, businessman, land spec
ulator, Democratic politician, incorporator of the Northern Pacific Rail
road, and Congressional delegate, (2) Governor Newton Edmunds--Republican
politician, territorial governor, banker, land speculator, and railroad
official, (3) Secretary George H. Hand--Repubiican politician, United
States District Attorney for Dakota, territorial secretary, lawyer, sonin-law of Reverend M. Hoyt, brother-in-law of Doctor H. F. Livingston,
leader of Dakota's Masons, and leader of the Yankton Oligarchy during
its last twenty years or so, (4) Judge Gideon C. Moody--Republican pol
itician, lawyer, a leader of one of the Yankton Oligarchy factions,
Associate Justice of the Dakota Supreme Court, attorney and represent
ative of the Homestake Mining Company, leader of the Homestake Black
Hills political machine, a leader of the territorial division and south
ern Dakota statehood movement, and United States Senator, (5) Judge W. W.
3rookings--Republican and Democratic politician, lawyer, land and railroad
speculator, a leader of one of the Yankton Oligarchical factions, Asso
ciate Justice of the Dakota Supreme Court, president of the Dakota Southern
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Rai. Lroad, representative of Iowa and Maine interests in Dakota, and a
member of the board of directors of the Chicago, Milwaukee & St. Paul Rail
road, (6 ) Governor A. J. Faulk--territorial governor, supply merchant,
Republican politician, mayor of Yankton, clerk of the United States Dis
trict Court at Yankton, United States Court Commissioner, president of
the Dakota Bar Association, and father-in-law of Delegate Burleigh, (7)
General W. H. H. Beadle--territorial surveyor general, Republican poli
tician, Dakota school superintendent, and the leader of the reform wing
of the territorial division and southern Dakota statehood movement, (8 )
Reverend Melanchthon Hoyt--leader of the Dakota Episcopal religious organ
ization, Republican politician, a leader of the Yankton Oligarchy, and
father-in-law of Secretary George H. Hand and Indian agent Doctor H. F.
Livingston, (9) Reverend Joseph Ward--leader of the Dakota Congregational
religious organization, founder and president uf the Yankton College,
Republican politician, a leader of the Yankton Oligarchy, leader of the
territorial prohibition movement, and a leader of the reform wing of the
territorial division and southern Dakota statehood movement, (10) Moses K.
Armstrong--Democratic politician, editor of the Yankton Dakota Herald,
Congressional delegate, leader of the Yankton Oligarchy, and an incorpo
rator of the Northern Pacific Railroad, (11) Judge Jefferson P. Kidder
of Vermillion--Republican politician, lawyer, Associate Justice of the
Dakota Supreme Court, Congressional delegate, railroad official and spec
ulator, and a representative of the Northern Pacific Railroad as well as
of Minnesota and Vermont's interest in Dakota, (12) Doctor W. A. Burleigh
--Republican politician, Congressional delegate, Indian agent, and sonin-law of Governor A. J. Faulk, (13) Enos Stutsman--Republican politician,
lawyer, land speculator, a leader of the Yankton Oligarchy, and federal
customs collector in Dakota, (14) Soloman L. Spink--Republican and Dem
ocratic politician, lawyer, Congressional delegate, and territorial sec
retary, (15) D. T. Bramble--Indian supply merchant and a Democratic and
Republican politician, (16) John R. Gamble--lawyer, supply merchant, Re
publican politician, and an owner of a freight and stage line, (17) Judge
Bartlett Tripp--Democratic politician, lawyer, land and railroad specu
lator, attorney and representative of the Chicago, Milwaukee & St. Paul
Railroad, a leader of the Yankton Oligarchy, a leader of the territorial
division and southern Dakota statehood movement, Chief Justice of the
Dakota Supreme Court, and a representative of Maine's interest in Dakota,
(18) Major J. R. Hanson--Republican politician, territorial auditor, land
and railroad speculator, and Indian agent, (19) Doctor H. F. Livingston-Indian agent, son-in-law of Reverend M. Hoyt, brother-in-law of Secretary
G. H. Hand, and a member of the Iowa, Dakota, and Sioux Episcopal churches,
(20) W. S. Bowen--editor of the Yankton Press and Dakotaian, Republican
politician, cousin of Secretary Hand, and a member of the territorial
division and southern Dakota statehood movement, (21) George W. Kingsbury
--publisher of the Press and Dakotaian, Republican politician, a leader
of the Yankton Oligarchy, and a member of the territorial division and
southern Dakota statehood movement, (22) Maris Ta/lor-~editor of the Yank
ton Dakota Herald, Democratic politician, and territorial surveyor general,
(23) Judge Alonzo J, Edgerton--Republican politician, a leader of the
Yankton Oligarchy, lawyer, ex-United States Senator, Chief Justice of the
Dakota Supreme Court, attorney and representative of the Chicago, Milwau
kee & St. Paul Railroad, a leader of the territorial division and southern
Dakota statehood movement, and a representative of Minnesota and New York's
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interests in Dakota, and (24) Hugh J. Campbell-Republican politician,
United States District Attorney for Dakota, lawyer, and leader of the
radical factio; of the territorial division and southern Dakota statehood
movement.
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CHAPTER II

BACKGROUND OF THE DAKOTA JUDICIAL SYSTEM

Every judicial system has deep roots in the past.

The Anglo-

American system evolved over a long period in Western Civilization.**
The court structure, court practices, procedural law, substantive law,
and codes adopted for, or by, Dakota Territory can be traced, in various
evolutionary forms, all the way back to Colonial America, England, Con
tinental Europe, and antiquity.
The first American territories were not provided with judicial
systems of their own and had to improvise and develop their own.

Their

judges had to rely on the education and experience they had gained in
their home states.

The structure, procedure, and laws they used or

developed reflected this heritage as well as the era they lived in, their
physical location, their economy, and their political system.

Their

legal heritage had evolved through Colonial America, England, Continental
Europe, the Roman, Hellenistic, Persian, Assyrian, and Hittite empires,
Classical Greece, the ancient Hebrew people, and the ancient Mycenaean,
Minoan, Egyptian, and Mesopotamian civilizations.

This legal development

was passed to the Anglo-American legal and judicial systems via Hebrew
law, Roman law, Graeco-Roman law, Jewish (Hebrew) law, Christianity, Canon
law, English Common law, Romanized Medieval law, and Romanized Civil law.
The codification movement eventually led to the codification of the New
York Common law.

Those codes were adopted by Dakota and revised to meet
51
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territorial conditions.
In regard to the first American territory, the only provision
in the Ordinance of 1787 for a juchc'al system for the Territory North
west of the Ohio River was the one which stated:

"There shall also be

appointed a court, to consist of three judges, any two of whom form a
court, who shall have a common law jurisdiction. . . „ their commissions
shall continue in force during good behavior."^

The Territory was left

to give body to the court here indicated and to devise an entire system
of inferior tribunals.

The first judicial structure set up in the

Northwest Territory was a reproduction of tribunals familiar to England
and to the older communities of the American East.^
Development of the bench and bar in colonial and frontier America
was based upon the judicial system of England.

From the English feudal

and communal courts, Curia Regis, Common Pleas, King's Bench, Exchequer
and Chancery courts, Nisi Prius courts, commissions of a General Eyre,
judicial commissions, assizes, sheriff's toums, coroners, and justices
of the peace, evolved the law and equity courts of England.

These were

transplanted and adapted to the environment of the New World colonies.
And, at times, they retrogressed several centuries to meet the primitive
conditions of the frontier.

American colonial courts were influenced

?y the English nobility--witness the landed aristocrat serving as justice
of the peace in the m i dd l e and southern colonies, or the rule of the re
ligious separatists in the New England settlements where at first all
f u n c t i o n s of government were exercised by Selectors of the Town Meeting.
I n time, the Massachusetts General Court assumed legislative and judicial
f u n c t i o n s out o f which then d e v e l o p e d s e p a r a t e
lowti.

tiiuuuals.

l e g i s l a t i v e b o d i e s and

A pp eal s from the petty courts were settled by the
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legislature or by the governor and his council.

Thus, colonial courts

gradually evolved from frontier tribunals, using codes of popular con
cepts of law to an elaborate judicial system patterned after England
and its Common law . 4
There was a relentless effort to find and develop a judicial
system that would respond to the needs of the Northwest Territory.

In

this effort the system was fashioned and refashioned from 1788 to 1848.
The Territory, however, was under the control of the federal government
and could not contravene a provision laid down by Congress in the Ordi
nance of 1787.

The Ordinance stated that during the first stage of gov

ernment the territorial governor and the three judges must only adopt
and publish laws chosen from the original states and report them to Con
gress from time to time.

The court system of the original Northwest

Territory was drawn from the Pennsylvania laws which Governor St. Clair
had taken with him.
unanimous.

The acceptance of that system, however, was not

The Governor stated the judges were "averse" to accepting

the Pennsylvania laws, and that they preferred to use laws constructed
from statutes of their home states.
England and one was from New Jersey.

Two of the judges were from New
These three judges composed a tri

bunal which came to be known as the "General Court,"

In 1813, Illinois

Territory changed the name to "Supreme Court" and on October 14, 1815,
the Michigan Territorial Supreme Court designated itself as the "Supreme
Court sitting as a Circuit and District Court of the United States of
America.
In 1787, the Northwest Territorial General

(Supreme) Court was

opened to the trial of all causes, civil and criminal, and, in 1795, a
statute adopted from Massachusetts gave it equitable jurisdiction.

This
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jurisdiction was also given to the circuit courts and the common pleas
at the same time.

In 1795, the Northwest Territorial Legislature pro

vided that, ir: addition to service on the General Court, the judges should
hold circuit courts and special courts of oyer and terminer.

Below these

courts were lower tribunals established and organized in each county.
Each county had a court of general quarter sessions of the peace, a common
pleas, a probate, and an orphans' court.

Each of these lower tribunals'

jurisdiction was restricted to the county in which it was located.

The

circuit courts would take over part of the General Court's original juris
diction.

Cases would be filed as formerly in the General Court, and is

sues would be joined there: the issues in fact, however, would be handled
by a circuit court.

The General Court would adjudicate the issues of law

and final determination of causes arising in the circuit courts.^
The judges, or any one of them were ". . . empowered and required,
if the occasion require, to go the circuit, twice in every year,

. . .

Robert Paul Fogerty noted:
The Circuit Court arrangement established in 1795 was a true
nisi prius system. Questions of law, before and after the trial
of fact issues, could be considered maturely and settled by the
General Court; and the verdict could be examined solely in the
light of the evidence, without the necessity of correcting the er
rors of law made by an independent tribunal. The Judges, meeting
together and assisting one another, with care and deliberation
could refine their work on the circuits and build a consistent
body of law. 8
In regard to the other territorial courts, the Court of Oyer and
Terminer came into existence in 1795 for special occasions such as the
trial of a prisoner for a capital crime without awaiting the regular term
of the circuit court or the General Court.

U«ually the court was held

by one of the federal judges associated with two local judges.

The Court

of General Quarter Sessions of the Peace, a tribunal for crimes less then
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a felony, was composed of jusiices of the peace appointed from the county
by the governor.

Its regular

.essionj were held four times each year;

and at least three justices were required to constitute a cuiorum.

Each

justice of the peace, acting alor.e and outside of quarter sessions, had
t’ e authority to hear and determine minor offenses.

Common Pleas, a court

for civil causes, was composed of :,a competent number" of judges appointed
from the county by the governor.

Each common pleas judge, acting by him

self and outside of the. regular court., could settle small civil cases.
The Probate Court consisted of a single judge, similarly appointed; when
the court, however, was making final decisions, this judge had to asso
ciate himself with two other common pleas judges.

The Orphans' Court,

which shared the Probate Court's jurisdiction, was composed of three jus
tices of the peace who were appointed by the governor from among the
,
9
county s justices.
The Northwest Ordinance of 1787 did not provide for appeals from
the territorial tribunals to the national courts, mainly because in 1787
there was no general federal judiciary.

After the new United States Con

stitution came into effect on July 2, 1788, Congress still made no pro
visions for anneals to the United States Supreme Court.

In 1805, however,

Congress gave the territorial general (supreme) courts the jurisdiction
of both a district court and a circuit court of the United States in those
cases with which the federal government was concerned.

When Congress

granted this jurisdiction it provided that those cases could be carried
on appeal or by writ of error to the United States Supreme Court.^
After 1805, the territorial circuit courts became independent of
the general court, and the highest territorial tribunal--whether it was
called general court, court of appeals, or supreme court--became strictly
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an appellate court.

In Michigan Territory, all jurisdiction between the

level of the justices of the peace and its Supreme Court was vested in
district courts.

In each of three districts, one federal judge was re

quired to hold a district court.

This Michigan district court, however,

fell short of the developments in the territories of Indiana and Illinois
of the next decade because it did not possess complete original jurisdic
tion and the Michigan Supreme Court did not become completely appellate.
There was never a court of oyer and terminer in Michigan Territory.

An

Indiana territorial law, passed on December 31, 1813, abolished the tri
bunals of common pleas, chancery, and circuit courts.

It then established

a new circuit court which was given complete original jurisdiction above
the justices of the peace.

With the exception of the special court of

oyer and terminer, this new circuit court stood alone between the General
(Supreme) Court and the justices of the peace.
strictly a court of appeals.

The General Court became

Each federal judge became the presiding

judge in one circuit, and three associate judges were appointed by the
governor to serve with him in each county.

From 1805 to 1825, therefore,

the supreme and general courts of Indiana and Illinois matured into strict
ly appellate tribunals.

The Michigan Supreme Court, however, did not

become solely appellate even in 1825, although the original jurisdiction
was limited.

These three territorial judicial systems were integrated

into the United States court system only to the extent that appeals were
allowed in federal cases to the United States Supreme Court.^
The original Northwest Territorial General (Supreme) Court set
up by Congress in the Ordinance of 1787 was to consist of three judges
appointed by the fsdersl government. When the nsw national constitution
went into effect, the appointment power, was vested in the President, by
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and with the advice and consent of the Senate.
held key positions in the judicial system.

These territorial judges

As legislators in the first

stage of territorial governments they helped to formulate fundamental
policies, and as influential leaders they helped to shape the growth of
the West.

They had been appointed, under the Ordinance of 1787, for and

during good behavior.

This same tenure of office was given to the fed

eral judges in Indiana, Illinois, and early Michigan.

In 1823, however,

Congress changed the tenure of the Michigan incumbents to terms of four
years, beginning on February 1, 1824, while the federal judges in Indiana
and Illinois continued to serve during good behavior 1 2
Thil 1ast change raised the question of whether or not the ter
ritorial general courts were United States federal courts.

If they were,

they would come under Article III of the United States Constitution and
their judges would possess the good behavior tenure and jurisdiction of
federal judges.

The United States Supreme Court answered the question

in 1828 when it held the territorial courts were not United States courts
within the meaning of Article III.

Chief Justice Marshall (1755-1835)

of the United States Supreme Court, in the case of American Insurance
Company v_. Canter, wrote:
These {territorial courts, then, are not Constitutional courts,
in which the judicial power conferred by the Constitution on the
general {fede ralj government can be deposited. They are incapable
of receiving it. They are legislative courts. . . . The jurisdic
tion with which they are vested, . . . is conferred by Congress; . . .
In legislating tor them {territories^ , Congress exercises the com
bined powers of the general {federa1J and of a State government.13
Thus, the United States Supreme Court stated that Congress was not re
stricted by Article III of the Constitution in regard to territorial
courts and the tenure of cheir judges.^

In 1836, however, Congress pro

vided good behavior tenure for the federal judges in Wisconsin Territory.15
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Earl S. Pomeroy noted the distinction as to whether territorial
courts were legislative or constitutional.

In his words:

The practical significance of the distinction lay in the choice of
procedures: when the same court heard territorial and United States
cases, must it follow either United States or territorial law con
sistently, or one or the other according to the individual case in
review?16
When Congress passed the Wisconsin Territorial Organic Act of
1836, it made a departure in its policy for the Old Northwest territories.
It provided for a complete judicial system which remained substantially
unchanged until the admission of Wisconsin as a state in 1848.

This sys

tem consisted of a supreme court, three district courts, probate courts,
and justices of the peace courts.

The Supreme Court consisted of the

three federal judges, and each district court was to be held by one of
these judges who was given jurisdiction over all crimes and over all civil
matters exceeding fifty dollars in value.

The Territory was divided into

three judicial districts and the district courts were required to hold
two terms yearly in each county.

The Supreme Court and the district

courts were given powers in chancery (equity), as well as at Common law,
and they were given the same jurisdiction in all cases arising under the
United 2-cates Constitution and laws as was vested in the federal circuit
ane district. courts.

The federal jurisdiction was no longer limited to

cases in which the federal government was involved.

Appeals were pro

vided for from the district courts to the Wisconsin Supreme Court.

And

from that Court, appeals in matters arising under the United States Con
stitution and statutes might be taken to the United States Supreme Court,
provided the value of the claim exceeded $1,000.

The distribution of the

work between the Wisconsin Supreme Court and its district courts was to
be determined by the Territory because the jurisdiction of all courts,
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not otherwise determined by Congress, both appellate and original, was
to be as limited by law.^
The Wisconsin territorial judicial system enacted by Congress in
1836 was the aggregation of a half century's experience and experiments
in the territories.

In addition, after a territory had passed its form

ative stage, the judges of the Old Northwest territories usually were
men known to territorial people and men acquainted with the laws, customs,
and conditions of the area.

This method of selection held true at least

until 1832 when President Jackson began to choose men who had performed
political services in one of the established states.

Fogerty, noting

that for many years the judges tended to be Western men, stated:
The frontier in the Old Northwest built its own judicial
institution, by undertaking action on its own initiative and
its own actual or presumed authority, and by using represent
ations of many kinds to shape national action.18
Thus, until at least 1836, the judicial systems of the territories were
constructed largely by the territories themselves although they were based
upon Colonial experience and English, Norman, Anglo-Saxon, Frankish, Lom
bardian and ancient judicial developments.

Even when Congress had taken

action, the ideas and motivations came from the West.

The federal gov

ernment acted primarily as a restraint until the West had accumulated
the experience and tested the institutions.

Congress formulated this

experience into the judicial system for Wisconsin Territory.

19

Meanwhile, the United States Constitution was signed by its arafcers on September 17, 1787, and ratified by the necessary nine states on
June 21, 1788.

Under its Article III the judicial power of the United

States is vested in one supreme court, and in such inferior courts as
Congress may. from time to time, ordain and establish.

The judicial power

shall extend to all cases, in law and equity, arising under the United
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States Constitution, the laws of the United States, and treaties made,
or which shall be mad , under their authority.

The Supreme Court of the

United States has appellate jurisdiction, both as to law and fact, with
such exceptions, and under such regulations, as Congress shall make.
This Constitution, and the laws of the United States which shall be made
in pursuance thereof- and all treaties made, or which shall be made, un
der the authority of the United States, is the supreme law of the land;
and the judges in every state will be bound by it; anything in the Con
stitution or laws of any state to the contrary notwithstanding.^®
The United States Supreme Court was founded as an original tribunal.

It, however, was the benefactor of an heritage of legal and

judicial institutions, procedures, laws, customs, and traditions which
had evolved during the American Colonial Period as well as in Europe in
the period prior to 1607.

In America, it had been preceded by:

(1) the

special appeal committees (1776-1777) which were appointed by the Con
tinental Congress to handle prize appeals involving captured ships,

(2)

the Standing Appeals Committee of the Continental Congress (1777)--which
was referred to as the Court of Commissioners of Appeals of the United
States of America and which handle! prize appeals,

(3) the Court of A p 

peals in Cases of Capture (1780), and (4) the Court of Commissioners
(1782) which handled inter-state disputes.

It was the outgrowth of the

constitutional plan presented by Governor Edmund Randolph of Virginia
at the 1787 Constitutional Convention.

Prior to then, John Locke (1632-

1704) had advocated the system o f checks and balances which was adopted
in the United States Constitution.

Montesquieu (1689-1755) also previ

ously had strongly advocated the division o f government into legislative,
executive, and judicial branches.

He had distilled and formulated his

61

concept of the separation of powers from Aristotle, Harrington, Locke,
and Blackstone.

2 2

He was considered to he one of the fathers of the

United States Constitution.^
Both inferior and superior tribunals had been established by the
'y /

first colonial settlers,
with them.

and the appeal concept had also been brought

The writ of error proceeding had grown out of Roman and Canon

law proceedings, the writ of certiorari (review) had been devised by the
English King's Bench, and the colonial appeal concept either developed
out of the English General Quarter Sessions of the Peace appeal or the
English Chancery (equity) appeal proceedings. J

The concept of judicial

review of legislation had been brought to the colonies from England.

It

had originated in the English General Eyres of itinerant royal justices.^
The concept of these circuit court judges in turn had evidently been
brought to England by its Norman conquerors.

They probably had adopted

the royal emissaries (circuit court system) from the Franks (France) who
had evidently copied it from the Lombards in Italy.

2 7

This was also the

origin of the federal circuit court system provided for by the Congres
sional Act of 1789.^®
On September 24, 1789, Congress, under its Constitutional author
ity, passed the 1789 Judiciary Act which set up Lite Federal Judicial
system.

This Act stated the United States Supreme Court was to consist

of a chief justice and five associate justices.
tion into 13 judicial districts.
district judge.

It also divided the na

Each of which was presided over by a

These judicial districts, with the exception of Maine

and Kentucky, were to be organized into three circuits--the Eastern,
Middle, and Southern.

A circuit court, which was to consist of the dis

trict judge, and two justices of the Supreme. Court, any two of whom were
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to constitute a quorum, was to be held twice a year in each district.
Appellate jurisdiction over the district courts was given to the circuit
courts.
The federal court system was substantially changed on February
13, 1801.

Shortly before the Federalists left office, they attempted to

entrench themselves in the judicial system.
reorgamzeu

uit le u c i a i courts*

They passed an act which

~^ fuuu o r t iUl 4
l s„ a

/
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districts were increased to 2 2 and a district court was established in
each district.

The number of circuits was doubled.

In each, except for

the 6 th, three new circuit judges were to be appointed.
justices were no longer to sit on the circuit courts.

The Supreme Court
And at the death

of the first sitting justice, the number of the Supreme Court justices
were to be reduced to five; which, however, never occurred.
Adams appointed mostly Federalists to these new positions.

President
The 1801

judiciary acts were repealed a year later by the Jeffersonians.
then reenacted the laws which were in force before 1801.

They

Necessity, how

ever, caused them to pass an act on April 29, 1802, which made some or
ganizational adjustments in those laws.
but each had different boundaries.
only one Supreme Court justice.

Six circuits were again set up,

There was assigned to each circuit

He and the district judge could either

act alone or might hold the court together, with the exception that the
appellate jurisdiction of the circuit court could be exercised only bv
the circuit justices, as a Supreme Court justice sitting on circuit. 30
Within a few years after 1802, a 7th justice was added to the
Supreme Court and shortly after 1835, two more were added which made a
total of nine on that Court.

Congress, in bold political moves, then

first raised the number of Supreme Court justices to 10 in 1863, then
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lowered them to seven in 1866 and in 1869 restored them to nine where
they have since remained.

The circuit court system of 1802 had continued

unchanged until April U), i6b9, when Congress passed an act that authorise
a circuit judge in each of the circuits.

This act also stated that each

circuit judge was to have within his circuit all the powers which had
been formerly held by the Supreme Court members who served as circuit
justices.

Supreme Court justices were supposed to attend a term of the

circuit court at least once every two years, but they seldom did.
The federal district courts' organization, however, had remained
primarily unchanged since 1789.

Generally, a single district judge had

been assigned to each judicial district until population and workload
increases caused the appointment of two or more judges for the same dis
trict.

As time passed, the judicial districts and district courts in

creased in number.

The district courts became principally criminal,

admiralty, and bankruptcy courts, while the circuit courts came to hear
primarily those civil cases that w’erc tried in federal courts between
private individuals and corporations.

31

According to Fred Rodell, the United States Supreme Court has
been, irom its very inception, an instrument, and its justices have been
both agents and exercisers, of sheer centralized political power.
continued to state that the Court's power rests upon two pillars:

He
first

is the Court's implied and acquiree right of judicial review which gives
it the authority to veto any law--national, state, or local--or anything
done under any such law, by saying it is forbidden by the United States
Constitution; and second is its right and duty to interpret the laws
passed by Congress and to tell what the words of a law mean whenever that
meaning is in dispute.

According to Rodell and Gustavus Myers, the
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original and primary reason for setting up the Supreme Court with its
centralized political authority was for the protection and benefit of
the wealthy vested interests and propertied arislucracy--not to protect
n I

the people.

r-\ »■»

Reni Wormser, however, claims-' 3 that the Supreme Court

has the function, among others, of protecting the people against viola
tions of the rights granted by the Constitution.-^
The political party in power appointed Supreme Court justices
from among members of its own party.
sentation was maintained on the Court.

Roughly equal geographical repre
According to legal scholars, Fred

Rodell and Gustavus Myers, the Courts of Jay (1790-1795) and Ellsworth
(1796-1800) were mediocre on e s . ^

They further indicated the Marshall

Court (1801-1835) became the supreme political institution of the nation
for the benefit of the aristocracy--an oligarchy of vested interests,
land owners, wealth, and power.

Marshall established the supremacy

of the federal judic.iary--rule by judges-~over both the federal legis
lature and executive.

He enlarged the federal governmental powers and

cut those of the states.

The Taney Court (1836-1864) was completely the

opposite of Marshall philosophically, and he advocated personal and states
rights over vested and property tights or a strong central government.
Taney lost the power and prestige wl ..ch Marshall had built for the Court.
Rodell and Myers also not-ad that after Taney, the next two CuurLs--Chase
(1864-1873) and Waite (1874-1888) were mediocre ones. 7

During the years

after the Civil War, Congress reigned supreme over the land and the Su
preme Court refused to challenge it.

The Court slowly regained its power.

Vested and property interests as wall as the protection of accumulated
and accumulating wealth dominated the decisions and philosophy of the
Court during the years of the Gilded Age.

And the railroad owners--the
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industrial-financial capitalists--reigned supreme over the Supreme Court,
federal government, and nation.^®
Meanwhile, Anglo-American Law became the law administered by the
American courts.

During the 1760's Sir William Blackstone (1723-1780)

published his Commentaries on the Laws of England.

In America, where

books were few, Blackstone's Commentaries was of inestimable value.
stood for the law of England.

It

In some colonies, especially the middle

and southern ones, the pioneers had adopted the English law as they knew
it and adapted it to the conditions of America.

In New England, however,

instead of adopting the English Common law and depending upon Blackstone,
the settlers developed simple codes to meet the conditions of the colonies
and in cases where these codes did not apply, the judges applied their
own discretion.

Their decisions were based upon their English experience

and background.

Generally, the settlers gave verbal deference to English

Common law, but they actually relied upon their own written codes.

These

codes were a necessity because of the requirement of large libraries for
interpreting Common law.

The New England colonial court system was mod

eled upon the English court system; but for a time they, however, also
/.1
modeled its substantive law upon the Bible.
Such a colonial code was the Massachusetts Body of Liberties which
was adopted on December 10, 16^1.

The Massachusetts Bay Colony was a

Puritan theocracy based upon the teachings of Moses and John Calvin.
John Haynes, Richard Bellingham, John Winthrop, and Thomas Dudly were
appointed by the Massachusetts General Court as a committee to prepare
a draft of laws for the Colony.

This committee, however, did not produce

the desired code and another commission, in May, 1636, was appointed to
the task.

John Cotton, the Massachusetts religious leader and a member
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of this committee, produced a code consisting of ten chapters.
considered by the General Court but never approved.

It was

In 1638, the free

men were asked to meet in the towns to propose laws for adoption.

The It

proposals were to be presented to the governor, the standing council,
the elders, and certain named individuals whose task was to prepare a
code from the proposals which would be submitted to the General Court
for final approval.

This procedure did not produce a coda either.

Then,

in 1639, John Cotton and Nathaniel Ward, a lawyer and minister, were ap
pointed to draft codes.

Ward's code, in which Cotton's ideas prevailed,

was accepted after it had been revised by the General Court.

These co

lonial lawmakers used the Bible--especiall3r the criminal laws in the Old
Testament, the Magna Carta,14~ the English Common law,^ the principles
of John Calvin (1509-1564), Puritan theology, and the results of their
experiences to produce a code.

It contained both secular and religious

laws in the tradition of Moses and the Mosaic Law in the Bible.^
colonies soon followed Massachusetts' ex;mple.

Other

The Connecticut Code of

1650 and the New Haven Code of 1656, especially, were much influenced
by the earlier Massachusetts codes.
more codes were produced.

During the later colonial period

Among them were the New York Charter of Lib

erties of 1683, and the Act of 1712 and the Act of 1715 in South and
/C
North Carolina
Generally, the English Common law was brought to America by the
colonial settlers and was sanctioned by royal charters and colonial stat
utes.

After the American Declaration of Independence, New York incorpo

rated it into the New York Constitution on April 20, 1777.

Chief Justice

John Marshall of the United States Supreme Court used the English Common
law in a way which made that body of lav, composed of English texts and
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Common law reports, available for direct and authorative reference in
the American legal system.

The English Common law then was assumed by

the courts, or declared to be by statutes, with modification, as the basis
of most of the law in the United States.
tions.

There aic, however, Lwu excep*

One is the states where the early settlers were Spanish, such as

California and Texas, which still have traces of the Spanish Civil law.
And the other one is Louisiana which still retains much of the French
Civil law because the Code Napoleon was in force there when the state
was a French possession.

The courts in the United States have developed

an American Common law out of the English one, and out of other sources
of law.

This was also true in Dakota Territory where the law was brought

in from the outside and modified to fit its local conditions
In an extended sense, the Common law system means the English or
Anglo-American Legal System as a whole.

In England and th

United States,

however, the Common Law Legal System is not based upon a jasic code or
codes per se, such as is the Romanized Civil Law Legal System.
law is primarily based upon the twelfth century A.D.

Civil

omanized Medieval

law (revitalized Graeco-Roman law) , ^ 7 but because England had a strong
centralized legal system in the twelfth century, this Continental Civil
iaw was not accepted there as it had been on Continental Europe.^®

Con

tinental courts had been unable to develop such a nationally centralized
legal system as had the English because of the divisive struggles between
ecclesiastic and secular power and between

er-lord sovereignty and locat

or regional independence which characteriz

the Medieval Period in Con

tinental European history.

Due to the absence of a strong central court,

the Continental lawyers and judges turned to the developing Civil law.
These two legal systems, however, share a common tradition.

They both
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were developments within the Western European culture and as such have
many values in common.

Both legal systems also grew out of Western

.
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Civilization.
Sir Henry Maine noted the theoretical descent of Roman jurispru
dence from a code-’® and the theoretical ascription of English law to im
memorial unwritten tradition as the chief reasons why the development of
the Roman legal system differed from the legal development of England.
Although English law at one time had been unwritten, it ceased being so
when the courts at Westminster Hall began to base their judgments on re
corded cases.

It is written case-law and only different from code-law

because it is written in a different way.

Maine concluded that but for

the great interruption in the history of jurisprudence created by Feudal
ism it is likely that all modern law would be distinctly traceable to one
or more of the ancient codes of antiquity.
Meanwhile, in ancient England, the Celts (ca. 1200 B.C.-43 A.D.)
and other early people^ used customs, traditions, and oral laws.-*-*
Britain became a Roman province in 43 A.D.
remained after the Roman Army left in 4 4 2 . ^

It appears no permanent roots
During their 400-year rule,

however, Christianity arrived for the first time.

By 615, the Anglo-Saxon

rr

conquest of Britain was complete.JJ

The earliest known written laws of

England were those of the kings of Kent (Juetes or Denmark).
the Laws of Aethelberht (ca. 600)."®

He was a Christian.

They were

The Irish

Celtic Christian Church, which was never under Roman control, and the
Roman Catholic Church competed for control of England.
won out in 664.

Some of the Celtic customs and laws may have been ab-

sorbed by the Anglo-Saxons.
w i t h them.

The Roman Church

They, however, brought their own customs

T h e i r laws were i n f l u e n c e d

to a c e r t a i n e x t e n t by Roman law
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and Christianity which for the most part remained oral and traditional.
Their written laws were not real codes but merely statements of Germanic
ro

law known as the Anglo-Saxon Dooms.
Alfred the Great (849-899), who became king of Wessex in 871,
supported Christianity.
use.

During his reign, the shire (county) came into

The English Common law began to be developed in the shire courts.
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Alfred promulgated a set of laws, the Book of Laws, or Dooms, (ca. 899).
He attempted to blend the Hebrew Mosaic Code with Christian principles
and old Germanic customs.

f) 0

His laws grew into that body of customary

law on which the Common law xoas founded.^

King Canute of the brief

Danish kingdom (Viking), Danelaw, also promulgated a comprehensive code
of laws (ca. 1035)

But, because his control was brief, the Anglo-Saxon

laws and customs remained substantially unchanged.
and lasting contribution of the Anglo-Saxon?

The most important

co the English legal system

was their Germanic concept of follcmoot (folk-right)--the idea that the
law resided in the folk or community and not in the will of an absolute
monarch.

Thus, law found in England by William the Conqueror, Duke of

Normandy, was primarily unwritten Anglo-Saxon Germanic customs, tradi
tions, and oral laws which may have been influenced by Celtic customs,
t 'l

Roman law, and Christianity,'JI~
In late Anglo-Saxon times, before the Norman Conquest, Feudalism
developed.
bility.

The king's power was limited by the independence of the no

He was, however, the theoretical head of the justiciary and

certain types of cases were always referred to him for settlement.

In

general, however, almost all law was local and was enforced locally by
the local and feudal courts.

Under this system, the country was divided

into shires each of which was controlled by the bishops, chief lord, and
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shire-reeve (sheriff)--an appointee of the king.
which tried civil and criminal cases.
reeve or an ecclesiastic. J
a hundred.

There was a shire court

It was presided over by the shire-

There was a subdivision of the shire called

It had a hundred court which tried minor cases.

Thus, Eng

land had a system of local courts in existence before the Norman Conquest
in 1066.64
Duke William of Normandy 3 became King William I, the Conqueror
of England (1066-1087).

William made full use of everything in the ex

isting Anglo-Saxon system that would help him, while adding to it ele
ments of Norman-French Feudalism which would strengthen his control.
All the lands of England were declared forfeited to the Conqueror and
he became the actual feudal lord of the entire land of England.

Thus,

the Normans changed the developing Feudalism into a complete and real
feudal system.

They also brought order to the mass of existing customs.

William retained the local governmental and legal system.
the king's courts but extended their powers.

He retained

Frederic W. Maitland noted

that the Normans did not have written laws and William I did not codify
the Anglo-Saxon and Norman customary laws as conquerors usually did.
In order to have an exact knowledge of England and the dues of all kinds
owed by every man in the kingdom, the Conqueror had the Domesday Book
compiled by his clerks (1086).

It was a Norman inquest which may have

had its roots in the Frankish inquest.

This helped to centralize his

control.

The justicar became head of the departments of finance and

justice.

The customary feudal council was represented by a small com

m i t t e e o f advisors which became known as the Curia Regis (Court of the
King).

From this Curia Regis was spawned the royal courts--King1s Bench,

Common Bench, Exchequer, and Chancery (equity).

The king's court or
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Curia protected royal rights, tried causes of the king's barons, and was
a final court of appeal.

Feudalistic seignorial (manor) courts were set

up on every manor and in each village.

William also sanctioned the use

of ecclesiastical courts by the Roman Catholic Church which used its
Romanized Canon law.

The Catholic Church controlled these ecclesiastical

courts until Henry VIII (1509-1547) broke with the Church at Rome and
set up the Church of England between 1529 and 1536.

The Conqueror also

introduced the missi dominici (royal emissaries) into England by sending
his representatives out into his English empire to enquire whether jus
tice was being done.

The Normans probably had adopted the system from

the Franks who evidently had copied it from the Lombards in Italy.

Grad

ually, William I and his successors were able to make inroads in the
jurisdiction of the local and feudal courts and established the king's
justice as the law of the land.^
The youngest son of the Conqueror, Henry I (Henry Beauclere),
ascended to the throne in 1100.

He may have begun legal reforms which

eventually consolidated existing laws into the English Common law.

At

the beginning of Henry I's reign, the law was in a chaotic state because
of the existence of several kinds of law in use.

They were:

Saxon law in the local courts (shires and hundreds),
law in the feudal courts,

(1) Anglo-

(2) Feudal (Norman)

(3) Romanized Canon (Roman Catholic Church)

law’ in the ecclesiastical courts,

(4) merchant (commercial) law in the

towns, and (5) the king's law in the king's courts.

As a method of in

creasing and centralizing his control and power over England, Henry I
wanted to improve the position of the king's law in relation to the other
existing laws.

He preferred to enforce the king's law as a single legal

system which would cover all cases and gradually oust all competitive
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forms of law.

He, however, only achieved the beginnings of this legal

reform by experimenting.

He also continued the use of the Norman inquest

which developed into the grand

jury and trial by jury.

7

And he continued

the use of the missi dominici system by sending out the king's itinerant
justices to the shires to see that justice was done.

This system became

the basis of the English Nisi Prius (circuit court) system.

These itin

erant justices helped to accustomed the people to by-pass the local offi
cials, if possible, and to look to the king for justice; this helped to
increase the king's power.

Henry I's work ended with his death and was

not completed until the time of Henry II because of civil war and disintegration of the centralized Norman government.
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Henry II (1154-1189) came to be regarded as one of the greatest,
if not the greatest, of the English kings.

He restored the administra

tion system of his grandfather, Henry I; he reformed the judicial system
along the lines which may have been indicated by his grandfather; and he
instituted many new arrangements which laid the foundation for the entire
modern legal system of all English-speaking countries of today.
Henry II was influenced by the revived Graeco-Roman law,
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Although

which was be

ginning to be studied in England,''® he retained the bulk of the English
law.

In some ways he made the English legal system superior to the an

cient one of Rome and made it capable of being further modified and de
veloped.

From the beginning, Henry II realized that the centralization

and enforcement of an English Common law, above all earlier systems of
law, was essential to his power and fundamental to all his reforms.

He

made the king's courts available to all the upper classes but still ex
cluded the Villiens (basically slaves).
by professional justices.

These courts were presided over

He continued, or reinstituted, the grand and
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possessory assizes.

They had grown out of the Norman inquests^ and e-

volved into the grand and petty (trial) juries.
regularly into the shires to hold court.

He sent his justices

He tried to decrease the ju

risdiction and authority of the ecclesiastical courts and to make a
uniform law code J for England, but failed.

Even so, he began the pro

cess tnat later was to make the king's law the Common law of England. ^
Dul iug Richard I's reign (1189-1199)7^ ar> important addition
was

ade to Henry II's legal reforms when the king's Curia appointed new

ofr cials to watch the sheriffs and to see that the king's justice was
being done.

During the middle ages, these guardians of the peace grad

ually gained the bulk of the sheriff's powers and became known as the
justices of the peace.

Henry II came along at a crucial time with his

successful unification and centralization of the English legal system
because a little later, as Maitland noted, it would have been too late
to have prevented English law from having been unified by the revitalized
Graeco-Roman law7 ^
The basic historical fact in English legal history is the early
creation of a national, efficient, and centralized administration of jus
tice which was made possible by the Norman conquest of England and the
legal reforms of Henry I and Henry II.

Between the crowning of Henry I

and the death of Henry II (ilUU-lz/Z) the king’s court and its itinerant

justices had firmly made his law the Common law of England.^

This cen

tralization of the law helped to develop a class of professional lawyers
who became an independently organized bar with a vested interest in main
taining the king's common law for England.

These two facts, according

to Arthur T. von Mehren, are the basic reasons why the revitalized GraecoRoman l a w w a s n o t

accepted

i n E n g l a n d . 78

w m
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During the troubled days of King Stephen (1135-1154), th e Roman
Catholic Church made new claims of authority in England.

A r c h b is h o p

Theobald brought Vacarius, a Lombard lawyer, from Italy to E n g la n d w here
he lectured on Roman law.

Very soon, Oxford had a flourishing school of
-»

Civil and Canon law.

»

The Roman Catholic Church was already p r a c t i c i n g

the Romanized Canon law in its ecclesiastical courts. 79

From the m id d le

of the twelfth to the middle of the thirteenth centuries, the r e v i t a l i z e d
Graeco-Roman law exerted great influence upon the English Common la w .
Some maxims and a few concrete rules were adopted.

Frederic W.

stated, however, that ". . . o n the whole what was taken was l o g i c , m ethod,
spirit, rather than matter."
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R. W. Lee noted there has been

;

filtration of Roman Law into the law of England, both common law
uity, ,81

This new Roman law, however, had come too late to E n g lan i

it already had developed an effective and centralized legal sy ste m
ulf de Glanville, Henry Il's Chief Justiciar, is credited w it h w r it
the Treatise on the Laws of England.

It was written during the l a s t y e a r s
tagpl
jpf-'

of Henry Il's r e i g n . T h i s work was greatly influenced by Roman

During the middle of the thirteenth century, Bracton (Henry of B r a t t o n )*
an ecclesiastic, an archdeacon, and one of the king's justices, who had
read much Italian law--especially the works of Azo of Bologna--b o rr o w e d
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For Bracton, however, English law was already case-law-~a d e c is i o n i s
precedent.

<

a

Thus, England continued to develop its own unique Common Law

Legal System into one that was distinct from the Romanized Civil Law Legal
Svs tem 84
In the words of Maitland:
. . the king's court of professional justices . . . had been
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rapidly evolving a common law for England, establishing a strict
and formal routine of procedure, and tying the hands of all sub
sequent judges. From Bracton's day onwards Roman law exercises
but the slightest influence on the English common law, and such
influence as it exercises is rather by way of repulsion than by
way of attraction. English law at this early period had absorbed
so much Romanism that it could withstand all future attacks, and
pass scathless even through the critical sixteenth century.85
King John (1199-1216), Henry Il's younger son, l o s t a str^ne-i
wit!

pe Innocent III over the appointment of the Archbishop of Canter

bury.

This resulted in England becoming a feudal fief of the Pope with

the paying of heavy feudal taxes.

a war.

John was then defeated by France in

Because of all of this, he was forced by the English barons to

sign the Magna Carta (The Great Charter of English Liberties) at Runnymede in 1215.

It became a symbol of English liberties in later struggles.

At the time, however, it was part of an attempt by the barons to reassert
the old Anglo-Saxon laws and customs which they had lost during the Norman
Conquest.

Many of the provisions of the Magna Carta dealt with the admin

istration of justice.

The nobles tried to reassert the feudal authority

of their own courts and to prevent what they considered abuses in the
king's courts.

Magna Carta provisions established that the law should

be administered in courts sitting at fixed places by learned and independ

ent judges who were sworn to obey and know the law.

The provisions also

stated that free men should be defended against arbitrary arrest, were
to be guaranteed fair trials, and must be judged by f-heir peers, or equals.
The barons also asserted the king was below the law--the feudal law.

The

Magna Carta was revised and confirmed from time to time by John's successors u n t i l

i t became woven i n t o the f a b r i c o f

Q£

the Common l a w . 00

The E n g l i s h Common law^ which adheres p r i m a r i l y to the c on ce pt s
o f p r e c e d e n t and e q u i t y , w i t h i t s c e n t r a l p r e c e p t s b e i n g d i s t i l l e d

from
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a mass of court decisions, has grown slowly into use by gradual absorp
tion and adoption, and was given sanction by the English courts of law
and equity from the application of natural justice and reason to partic
ular cases.

Sir William Searle Holdsworth stated the Common law of Eng

land during Sir William Blackstone's day was very largely based on the
system of case-law.

In Holdsworth's words:

Case law, developing as it does from precedent to precede •, pre
serves a continuity in legal develo,
nt, which is essential to
the construction
.^stem of law. Being based on actual hap
pening^ it keeps the law in touch with reality. There is no room
for abstract reasoning on possible events suggested by the ingen
uity of academic inquirers.
It produces a law which is eminently
adaptable to the needs of a changing society.87
According to Sir Matthew Hale, the English Common law is

. . the wis

dom, counsel, experience, and observation of many ages of wise and obQO
serving men . " 00

Sir William Blackstone stated:

This unwritten or Common Law is properly distinguishable into
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the whole Kingdom, and form the Common Law, in its stricter and more
usual signification.
(2) Particular custom, which for the most part
affect only the inhabitants of particular districts.
(3) Certain
particular laws, by which custom are adopted and used by some par
ticular courts of pretty general and extensive jurisdiction.89
Sir Edward Coke said the laws of England are Common law, statute law,
and custom.

Maitland noted the early statutes soon sank into the mass

of unenacted Common law.

And Oliver Wendell Holmes stated that the life

on
of the Common Ism hoc not! boon logic, but experience ^w9
1
Meanwhile. Rnsroe Pound has stated
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that iri the history of Anglo-

American law there have been successive borrowings, adaptations, assimila
tions, and influences from:

(1) Roman law,

(2) Canon law, (3) an original

substratum of Germanic legal institutions and jural ideas,
law of Continental Europe,
regime,

(5) Feudal law,

(4) commercial

(6) the Frankish administrative

QO
(7) Scholasticism ^ in the fourteenth and fifteenth centuries,
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Q
(8) sixteenth century Casuist^J literature in equity,

(9) the sixteenth

and seventeenth century Continental administrative regime,

(10) the con

tests between the English courts and the crown in the seventeenth century,
(11) Puritanism,^
tury,

(12) law of nature philosophy in the seventeenth cen

(13) eighteenth century political ideas,

mercantile world,

(14) general usage of the

(15) current custom of the time and place,

(16) the

conditions of pioneer or agricultural communities in America in the first
half of the nineteenth century,

(17) the philosophical ideas with respect

to justice, law, and state that prevailed in the formative period (ca.
1783-1861) in which English Common law was made over by American courts,
(18) modern Roman law, and (19) modern Continental codes.^
As Sir Henry Maine has indicated, there is no conti~

ity as such

in the development of Anglo-American law from antiquity to the territorial
days of Dakota.

But, as Roscoe Pound has pointed out, that law has deep

roots in the ancient past.

Although the origin of the concept of law

evidently is not known, the earliest notion of law may have occurred when
a person protected his family and property.

As time passed, it was learn

ed, either from experience or necessity, that it was better for humans to
cooperate in overcoming dangers from a hostile environment.

If such a

group was unable to evolve an acceptable system of authority to maintain
internal order, to resist external aggression, and to place such authority
in one or more of its members, if would soon disintegrate.

The primary

requirement of any government, therefore, is tr have the power to enforce
its will upon individuals.

Regardless of the form of government adopted,

it must also possess some moral authority and be acceptable either to a
majority of the people or to a minority that can coerce the majority.
No government can survive without some support and acceptance.

Q f.
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Meanwhile, the development of government and rulers may have led
a person, or a group of persons, to pronounce a judgment in a particular
case.

And when, in the early ages of antiquity, such a judgment was an

nounced by a king or ruler it was assumed to be the result of a direct
divine inspiration.

In time, these decisions developed into customs.

When aristocracies succeeded to the power of the kings, they monopolized
the knowledge of the laws in order to have the exclusive possession of
the principles by which cases were decided.

In this customary stage,

the law was assumed to be precisely known to the privileged order or caste
who were the political and religious leaders of society.^
In antiquity, the leader of the privileged caste order was a king
or god-king who was a political ruler, military leader, chief judge, and
high priest.

As society developed, the functions of chief judge and high

priest were made into separate positions.
oped to help regulate human behavior.

Primitive religions were devel

Maine stated:

"There is no system

of recorded law, literally from China to Peru, which when it first emerges
into notice, is not seen to be entangled with religious ritual and observance."?°

The first lawyers were a class of men who were first of

all priests.

Ancient politics seems to have had an almost uniform char-
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Primitive social morality derived its basis from "religio-

political myths/’

William Y. Elliott and Neil A. McDonald have noted:

"In some form, every system of government has required the rationaliza
tion of a system of fundamental beliefs of quasi-religious character into
a political way of life.”*®®

Niccclo Machiavelli stated:

"In truth,

there never was any remarkable lawgiver amongst any people who did not
resort to dLvir*-- authority, as otherwise his laws would not have been
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accepted by the people;

. . .

And this practice of mixing law with

religion was still being used when Dakota Territory was formed.

At a

bar association banquet in the Territory, United States Supreme Court
Justice Joseph Story (1779-1845) was quoted

10 9

as stating the law's home

is in the bosom of God.
The next stage of legal development was the era of ancient codes
whicn arrived with the development of writing (ca. 5500-2000 B.C.).^®^
These ancient codes all made their appearance at similar periods in the
relative progress of each community.

With the use of codes the law could

be known by the people and thus be a defense against the frauds of the
oligarchies and the debasement of national institutions.

After a code

was produced there was no longer a spontaneous development of law.

Law

became stable, while society was progressive, and to provide for peaceful
change legal fiction, equity, and legislation were used.-*-^
Every great culture of the ancient Near East was intimately ax;d
inextricably related to the rest.
acter.

Its wisdom was international in char

The ancient Mesopotamian--Tigris-Euphrates Valley-- (ca. 7000

B.C.),^^ Egyptian--Nile Valley-- (ca_, 5000 B.C.),1^

Greek Minoans--

Crete-- (c a . 3000 B.C.), Greek Mycer.aeans--Greece-- (ca. 1900 B.C.),*^
and Phoenicians and Hebrews--Fertile Crescent-- (ca. 3000 B.C.) civili
zations were the first to appear in the area where Europe, Asia, and
Africa, as well as the Mediterranean and Indian basins, came together.
To the east, another civilization also developed in the Indus Valley-India--(c a . 2500 B.C.) as well as another in the Hwong Ho (Yellow Fiver)
Vallev--China--(ca. 2000 R.C.).

Their development were all interrelated

--especially those in the Near East.

10Q

The era of ancient codes began with the development of writing.
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Writing began in Sumer (ca. 5500 B.C.) and the alphabet was invented by
the Semites (ca. 2000 B.C.) in the Sinai Peninsula.
written laws have been found in Mesopotamia.

The earliest known

They were from the reigns

of Uru-Kagina of Lagash (ca. 2360 B.C.) and Sargon of Akkad (ca. 2300
B.C.).

Ur-Nammu produced the first known code when he codified Sumer's

customs and laws (ca. 2100 B.C.).

The Sumerian king, Lipit-Ishtar, issued

a code which he claimed came from the mythical god of air, Enlil,
1930 B.C.).

(c a .

Thus, he was the first known law-giver to use the concept

of linking codes with a mythical god.
the ancient wor 1 d.

This concept spread throughout

Hammurabi (£a. 1790 B.C.), King of Babylon, and Minos

(ca. 1600 B.C.), on Crete, used it when they promulgated their codes.
The Hammurabi Code was the first known attempt to create a common law.
It was based upon the many diverse local laws and customs of Mesopotamia.
Due to the environment, the Mesopotamians developed a sense of insecurity
which was met by honoring codes of law which were alleged to have been
provided by mythical cosmic gods.

The law7 was supreme, applied to ruler

and subjects alike, and was held in high respect.

The Egyptians, however,

never developed an impersonal concept of law which could have become a
permanent law code because all law was viewed as the expression of the
pharaoh's personal authority.

He w. s considered to be Horns (the hawk),
i in

son of Re (the sun god)--a living god-king.
ever, develop the ethical Code of Osiris 1 1 1

The Egyptians did, how
(ca. 4000-1500 B.C.).

It

had evolved from the pyramid spells and texts, coffin texts, and the books
of the dead.

The essentials of these ethics were later embodied

the principle Western religions.

in

IIO

Palestine, a section of the Fertile Crescent between Mesopotamia
and Egypt, was greatly influenced by the three ancient cultural centers

(
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of the Near East.

Between 2000 and 1500 E.C., the ancient Hebrew tribes

migrated out of the Tigris-Euphrates Valley of Mesopotamia into this area.
Among them, allegedly, was Abraham who may have left Ur of Chaldea (ca.
1600 B.C.) with his mythical god, Jehova.

Those Hebrews in Egypt alleg

edly were led by M o s e s ^ ^ from there into the Sinai Peninsula (ca. 1250
B.C.).

Palestine was conquered by the Hebrews (ca. 1250-1182 B.C.).

In

the tradition of Lipit-Ishtar, Hammurabi, and Minos, the Hebrews alleged
that Moses received his Ten Commandments (c a . 1200 B.C.) from Jehova on
Pit. Sinai.

According to Paul Alexander, these Commandments were com

piled after 500 B.C. and Moses was given credit for them.-*-^

In any event,

these Commandments were alleged to hfl're been the basis of the Hebrew M o 
saic Law--the Hebrew Common law.

It had evolved over hundreds of years

from primitive Hebrew customs, the Mesopotamian legal heritage, the Bab
ylonian legal code of Hammurabi, and the Egyptian ethical Code of Osiris.
The Mosaic Law is found in the Pentateuch (Torah)
tian book, the Bible (ca. 1000 B.C.-150 A.D.).
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of the Judaeo-Chris-

Thg Torah is the consti

tution (Mosaic Law) of Hebrew 'Jewish) law and the Talmud--New Testament
of Judaism-- (ca. 530 B.C.-500 A.D.) contains a compilation of additional
I ebrew law.

°

According to Dean Robert B. Downs, "the Ten Commandments

.r,d related laws arc foundations or Judaic-Christian morality, and their
substance has been woven into the fabric of Western jurisprudence."^^
The Pentateuch became one of the principal foundations of Christianity.
Thus, through the Mosaic Law and Christianity the legal and ethical her
itage of the ancient Near East was later to become one of the chief
sources of Continental law, English law, and Anglo-American law, hence
Dakota law.^0
The era of imperial codes and law began with the Hittites and
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Assyrians in the Near East.

The Hittite Empire--based in Turkey--(ca.

1500-1200 B.C.) had succeeded the Amorite Babylonian Empire set up by
Hammurabi.

The Hittite. codes were similar to those of Mesopotamia.

The

Assyrian Empire--based in Mesopotamia-- (ca. 1200-612 B.C.) replaced the
Hittite one.

They perfected an imperial system which served as an example

"or Persia, Greece, and Rome.
with the Hammurabi Code.

The Assyrian Code had very much in common

The Assyrians were overthrown by a coalition

composed of Chaldeans, Medes (Iran), and Scythians in 612 B.C.
B.C., the Persians (Iran) overthrew the Medes.
had national codes written.

In 549

The Persian king, Darius,

And, in the Hammurabi tradition, he claimed

to represent the god of light.

The Persians physically linked the ancient

Near Eastern civilizations to India in a single empire.

They further

developed elaborate imperial government for peoples of divergent tradi
tions and customs.

And they completed the standardization of law over

the area of a huge empire. 1 2 1
Meanwhile, Classical Greece existed from about 600 to 300 B.C.,
and there a form of trial by jury as well as a circuit court system was
used.

1 22

The Draco Code (ca. 621 B.C.) was the foundation of Athenian

written law.

The Code of Solon (594 B.C.) became the basis of Athenian

aristocratic democracy.
with his own reform code.
and Lycurgus.

Solon repealed Dram's

and replaced them

The first "pure"^^ law can be traced to him

Their codes contained constitutions which included the

fundamental laws of the state which set up legislative assemblies and
courts as well as laws for ethics, criminals, business, property, etc.
Athens developed democratic constitutionalism to a level which allowed
the citizens to control their government; it also developed a fundamental
law which protected morality by law and allowed peaceful change to occur.

^
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The Greeks were the first to introduce the idea that laws are
made by men and not by a god.
men.

The laws could, therefore, be changed by

The Greek city-states developed interstate law, the custom of ar

bitration, and rules of war.

The Greeks in Asia Minor (Turkey) developed

the concept of natural law (ca. 500 B.C.).

They eliminated anthropomor-

phism--deities who ruled by their oersonal will--for a world operating by
its own internal laws.

Zeno (c_a. 300 B.C.), a Greek philosopher, added

the moral to che physical world in the conception of nature to create the
Greek Stoic philosophy. 1 2 5

Chrysippus (ca. 230 B.C.), another Greek phi

losopher, made Stoicism into a theological and ethical philosophy.

It

grew in scope as time passed and was incorporated into Roman law as well
as Christian philosophy and ethics.12®
Alexander the Great ushered in the Hellenistic Age with his cam
paigns of conquests (336-323 B.C.).
quest of the Persian Empire.

In 331 B.C., he completed his con

At the time of his death, his empire

stretched from the Caspian Sea and India to Egypt, Greece, and Macedon,
The Greek, Near Eastern, Asiatic, and Egyptian cultures fused and devel
oped into the Hellenistic Age.
31 B.C.

It lasted until Rome conquered Egypt in

This Hellenistic civilization developed a uniformity in law.

It created a large group of lawyers who studied legal systems and devel
oped an interstate system ot equity and obligations.

Thus, the Persians

and Greeks had prepared a living and active culture for the Romans and
f-kn
n..™-,..
r«Ljii_ip.
.LJ.fc:.12 7
cuG i
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While the Greeks were attaining the heights of their classical
culture, Rome was developing institutions and character traits which were
to make her the conqueror and lawgiver of the Mediterranean world and the
civilizer of Western Europe.

During the Roman Regal Period12® (ca. 753-
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509 B.C.) the law was customary.
the aristocratic priests.

It was controlled by the king and

During the Roman Republic

(ca. 509-27 B.C.),

at first, the sources of law were the pa trie ian (aristocrats) and plebeian
(middle classes) assemblies as well as the aristocratic priests who con
trolled the law.

Slowly, the priests lost their monopoly of the law.

The

• t o n

Lav.1 of the Twelve Tables may have been promulgated in 449 B.C.iJU
came the basis of jus civile (civil law).

The juris prudentes (lay ju

rists, men skilled in law) began to develop (ca. 250 B.C.).
of praetor urbanus

It be

The office

(city judicial magistrate) was created about 366 B.C.

It administered the Roman civil law for the citizens of Rome, and its
edicts became the source of a system of equity which existed side by side
with the civil law.

About 242 B.C., the office of praetor peregrinus

(foreign praetor) was created.

It administered the law in cases in which

one or both parties were non-citizens of Rome.

This law became known as

IOI
jus gentium (law of foreigners or nations).

When it was embodied in

the edicts of a praetor or a provincial governor it became a part of
Roman law.

During the Roman Empire

(27 B.C.-476 A.D.), the sources

of law were imperial decrees, praetorian edicts, and the legal opinions
and treatises of the jurists.

The Roman version of Stoicism, Middle Stoa,

became the dominate philosophy of the Empire.
ural law was incorporated into Roman law.

The Stoic ideal of nat

Ic was assumed that jus gentium

was the lost code of nature and that the praetor's equity jurisprudence
was the restoration of the code from which law had departed.

In the Late

Empire, the works of the jurists Glaus, Papinian, Ulpian, Paulus, and
Modestinus were cited as authoritative in courts of law.

In time, the

law became so incoherent that the science of jurisprudence suffered a rapid
dec line.134
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In 313 A.D., Emperor Constantine promulgated the Edict of Milan.
It authorized the toleration of Christianity in the Roman Empire.

The

original creating force of the religious mass movement referred to as
Christianity was alleged to have been the life and teachings of a person
referred to as Jesus Christ.^^

He was not a Christian, but a Hebrew.

He may have been a created myth.

The real founder and organizer of Chris

tianity into a universal religious mass movement was Saul of Tarus (Saint
Paul).

Paul was a Roman citizen and an orthodox Kellenized Hebrew of the

Pharisees Sect.

He had an excellent Greek and Hebrew education and thor

oughly understood the Graeco-Roman civilization in which he lived.
Jesus actually existed, he taught the Hebrew system of ethics.

If

He may

have been influenced by the Hebrew Essenes as well as the Suddists from
India.

Paul interpreted and added to these ethics.

He was influenced

by Roman, Greek, Persian, Mesopotamian, Egyptian, Hebrew, and (maybe)
Indian (India) mythical, religious, philosophical, ethical, and legal
ideas, concepts, and developments.

10 7

Although Paul primarily based his Christian mass movement on the
Hebrew heritage, he used significant material from other sources.
ancient Egyptian tradition,
mythical god, Jehovah.

In the

Paul alleged Jesus was the son of the Hebrew

The name Christ may have been derived from the

name of the Indian (India) Hindu godj Krishna.*^

Paul further drew upon

Greek Stoicism and Platoism as well as the Persian Zoroastrian religion-ali of which were strongly influenced by Median religion and Babylonian
astronomy.

He used the Zotastrian concept ot a utopian heaven, Jesus,

and Jehovah as a carrot and the Zoroastrian concepts of hell and the Devil,
as well as Jehovah, as a stick.
over the Mosaic Law. 1/41

Paul made the Christian gospel supreme

The Christians added the New Testament to the
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Old Testament in the Bible.

Theodosius I made Christianity the official

religion of the Roman Empire in .380 A.D. and he proscribed all other re
ligions twelve years later.

Christianity became very important in guiding

the development of Anglo-American law„^^
In 330 A.D., Constantine transferred the capital of the Roman
Empire from Rome to Cons tantinople.*■^

The Empire was divided into the

empires of the East and the West in 364 A.D,

The Western Roman Empire

was overthrown by the barbarians in 476 A.D.

The Eastern Roman Empire,

in contrast, remained healthy and vigorous.

The Roman law remained in

rorce there, although, as time passed, it became influenced by the legal
systems of Greece and the East, as well as by Christianity.

Legally,

the sources of this Graeco-Roman law were the laws and customs collected
in the Twelve Tables, the plebiscitas and leges (lex, statutes) as enacted
by the plebeian and patrician' assemblies, the yearly edicts of the prae
tors, the constitutiones (legislation) of the princeps (emperors), the
legal opinions and treatises of the jurisprudentes (jurists).
centuries, these were considered old law.

For

The only source of new law

were the imperial constitutions and was known as lex.

The old law that

was still considered in force was found in the writings of the jurispru
dentes which was known as jus.
.

tutCwi tine

. . . .

n

..s t Lug, taw in

Lex, jus, and consuetude (custom) consti^

_

.
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Attempts were made to bring order to this immense and unwieldy
body of law.

First, Gregorius and Rermogenianus privately compiled the

statutes in force into codes called trie Codex Gregorianus and Codex Hermogenianus (both ca. 300 A.D.).

Emperor Theodosius II officially promul

gated the Codex Theodosianus in 438 A.D,

It was based upon the above two

codes and was a compilation of imperial edicts binding in both empires.
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It was also adopted in the Western Empire.
followed by the Justinian legislation.
to the throne in Constantinople in 527.
Roman emperors and was a Christian.
tion of Graeco-Roman law.

This codification was later

Justinian (483-565 A.D.) succeeded
He is considered the last of the

He carried out a complete codifica

The first edition of Justinian's Code

(Codex

Justinianus or Codex Vetus) was promulgated in 529 and all previous stat
utes were simultaneously repealed.

This code contained a revision of the

imperial constitutiones (lex) since the time of Hadrian (117-138 A.D.).
The earlier codes of Gregorianus, Hermogenianus, and Theodosius II were
used in preparing this one.
cember 16, 533.

The Digest (Pandects) was published on De

It contained a revision of the works of all the jurists

to whom the emperors had given authority to write and interpret the laws
(jus)--some forty in all were used.
(Institution's) was published.

A few weeks earlier the Institutes

It was designed as an elementary work

for law students and was based primarily on a similar work written by
Gaius.

They both were enacted as law on December 30, 533.

In 534, a

revised and expanded edition of the first Justinian Code was issued.

It

contained statutes adopted after the first Code was compiled in 528-29
and was known as New Constitutions (Novellae Constitutiones).
times. these four works H a v *? hprnm.3 known s s

In modern

the Body of Civil L-Sv? (Corpus

Juris Civilis ) . 146
In contrast to the pre-Roman legal systems, the Roman one, in
time, became a system of law for the unity of a centralized state which
had developed to full maturity the fundamental principles of law, equity,
reason,

time.
por t ant

and legal doctrines and practices of civilization for the first
The Justinian legislation is considered the greatest and most im
set: of legal documents t o have been written in antiquity.

Of
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these documents, the Digest is by far the most important.

It influenced

the world more than any other work except the Bible. 1 4 7
Wallace Everett Caldwell and Mary Francis Cyles have noted:
In a curious way the Corpus Juris Civilis incorporated much
that was good and useful from all of the ancient world, for Rome
had absorbed and ruled the greater part of it. Its laws were com
pounded of all the older laws into a vast international scheme.
Here lay customs established by the traders of the East and Greece,
and here lay also the rules by wt.ich man dealt: with men in the
West.
This great code, passed through later states and through
the canon law of the church, serves as the basis for many European
and American codes.148
Carl von Savigny noted that when the Western Roman Empire fell
in 476 A.D. the following sources of law were known to be in practice:
1. Tire works of the Jurists, according to the rule contained in
the constitution of Valentinian III.
2. The Gregorian and Hermogenian Collection of Rescripts.
3. The Code of Theodosius II.
4. The separate Novellae, which formed, as it were, a supplement
to this last Code.149
During centuries of contact with the Romans the barbarian con
querors had acquired a vestige of civilization and had been converted
to a branch of Christianity called Arianism (ca. 340).

They had their

own customary laws of which various collections are called Leges Bar
ba rorum.

Most of these indicate Roman influences.

pilations of Roman law.
of Aiaric

They also made com

I'he most important of these was the Breviary

(Lex Romana Visigothorum or Breviarium Alarici).

gated by Aiaric II, King of the Visigoths (506).

It was promul

The Breviary was com

piled primarily from the Gregorianus, Hermogenianus, and Theodosianus
c o d e s and became the source for the later Lombard and Bavarian codes.
In Spain, the Breviary remained in effect until replaced (ca. 654) by
the Visigothic Code (Forum Judicum) .

It was formed from the Breviary

and the earlier Visigothic Code of Euric
Visigothic customs.

(c a . 450)--a codification of

The Breviary, through many abbreviations, was the
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primary means through which some similance of Roman law was kept alive
in Western Europe during the Dark Ages.^^
The Germanic Franks, who had arrived in northern Gaul (France)
around 450, lived under their own tribal customs.
conquered southern Gaul

(481-511).

converted to Roman Catholicism.

Their king, Clovis,

In 486, Clovis and the Franks were

The Franks in Gaul, the L o m b a r d s i n

Italy, and other barbarians lived under their old Germanic customs, while
they allowed the vanquished to live under their Roman law.

Thus, as time

passed, Frankish customs prevailed in northern Gaul, while in southern
Gaul, etc., Roman law prevailed.

In time, however, this Roman law became

customary law rather than classical Roman law.^^^
Charlemagne accended to the Frankish throne in 768.

He conquered

the Lombards (774), Saxons (785), Bavarians (788), and Avars (796).
had the laws codified for the different sections of his Empire.
III crowned him emperor (800).
ity.

Pope Leo

He forced the Saxons to accept Christian

In 802, Charlemagne introduced the system of missi dominici (royal

emissaries) in his Empire.
Italy.

He

He probably borrowed it from the Lombards in

They were a Germanic barbarian people, who had come from northern

and then central Europe under pressure from the Huns.
conquered most of Italy (568-605).

The Lombards had

The Lombard king, Liutprand, had set

up a similar system to help centralize control of his kingdom.

Charle

magne sent two royal emissaries out into the Empire, armed with his per
sonal authority, to inquire whether justice was being done.

This may

1 C /.

have been the beginning oil the circuit court system 1 J '* in England, the
United States, and Dakota Territory.
During the Dark Ag e s,

the imperial Roman governmental system

slowly was replaced by Feudalism.

It was derived from both Roman and
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Germanic sources.

It filled the power vacuum caused by the death of

Charlemagne (81d).

Power relapsed into the hands of the landowners.

A

system of legal and customary sanctions developed which attempted to pre
vent the landowners from exercising it in a completely arbitrary manner.
Each landlord and his vassals held a court as equals to try breaches of
this Feudal law.

A feudalistic legal system developed with moral and

material sanctions.

This feudal justice was very harsh, and these sanc

tions usually were not enforced, however, without resort to war.

In an

attempt to ease the harshness, the Christian church indirectly helped
to develop a code of honor out of the ancient Germanic comitatus . 1
This code was called Chivalry.

The towns were self-governing and were

substantially outside of the feudalistic manor system.
accept. Feudal law or customs as binding on them.

They refused to

For their economic needs

they developed the law merchant which was similar to Roman practice and
was greatly influenced by Roman and Jewish (Hebrew) law as well as the
customs of maritime merchants . ^ ' 7
Simultaneously with the disintegration of the Western Roman Em
pire there began the development of the relatively independent Christian
church system.

In time, the Bishop of Rome became the recognized leader

of the Roman Catholic Church.

He was later called the Pope.

The Church

gtew to independent strength and filled the power vacuum at Rome.

In

time, it increased its independence from, and rivalry with, the secular
nations', istic states in Western Europe.
of the

And the Church became a part

eudal system.'*'-’®
Slowly, the Church acquired increasing legal jurisdiction--espe

cially ; oncerning faith, morals, and church matters--and developed its
own ecelesiastical system of courts and law.

This law came to be known

91

as Canon law.

It consisted of the canons published by Church councils

and the decretal epistles--genuine and forged--of the Popes.

The canons

were codified (ca. 1150) by Gratian, an Italian monk from Balogna, in
The Concordance of Discordant Canons

(Decretum Gratiani) .

This Canon

law was based upon Roman law and Greek philosophy, although Mosaic law
remained at the heart of Catholic dogma.

After the rediscovery of the

ancient Graeco-Roman law (ca. 1100), the Corpus Juris Canonici took its
place along side of the Corpus Juris Civiiis.159

This Canon law became

an important source^® of Anglo-American law.^1
The Great Schism (1378-1417) brought about an irreparable split
in Christianity (c a . 1378-1517).

There became two Popes--a French one

at Avignon and an Italian one at Rome.
Protestant Reformation.

One result of the Schism was the

Its leaders included:

John Wyclif--English--

(c a . 1324-1384), Martin Luther--German--(1473-1546), and John Calvin-French--(1509-1569).
ment.

It was a great religious and political mass move

And it was also caused by needed reforms in the Roman Catholic

Church, by nationalism, by the Renaissance, and by merchantile capitalism
Protestantism became the religion of the commerical and banking middle
class10- which had developed under merchantile capitalism (ca. 1100-1500)
Roman Catholicism failed to provide moral standards tor the new class,
1O
and Protestantism provided an ethical code which taught1"00 that commercia

and industrial enterprise, the accumulation of wea’th, and the use of the
W 3 cc 5 v -,tGm were the true marks oi the Christian life 164
Meanwhile, in the eleventh and twelfth centuries, the law schools
of northern Italy revived the study of the rediscovered Graeco-Roman law.
The G l o s s a t o r s analized the -ystera o f Graeco-Roman law.
the f a b r i c

of

t hi s

law as a wale.

They revealed

The Glossa Ordinaria of Accursius
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(ca. 12 50) summed up the work of the Glossators.

The next stage was that

of modifying and adapting the work of the Glossators for current use be
fore it could be applied in the courts of the time.

While the Glossators

had revived the spirit of ancient Graeco-Roman law, the Post-Glossators
or Commentators brought about a complete union between this law and the
practical life of the day by transforming it into a different law--Medieval law--by fusing the revived Graeco-Roman law with customary law, Canon
law, German law, Feudal, law, Medieval law, law merchant, and Scholasticism.
This Romanized Medieval law has become the basis of the Roman’zed Civil
Law Legal System of today.

And it has influenced the development of

Anglo-American law.-^5
In the words of Arthur T. von Mehren:
from many strands:

"The new law was woven

existing customs and practices, the customs of mer

chants, canon law, the revived Roman law and, at a later stage, naturali
i.3 W

v.'i

pill i O S O p i11 ti b .

,,166

And K. B. Hazelton stated;

These jurists were transforming the Graeco-Roman Law of Justinian's
time into a body of Romano-Italian Law; and it was this medieval
civil law of Italy, not the "Pure Roman Law" of Justinian, which
spread throughout Europe from the thirteenth to the sixteenth cen
turies. . . . Indeed, in general, it was not the Italian civilians
and canonists of the twelfth century, but those cf the thirteenth,
who gave to the early common law of England its main Romanic char
acteristics .167
Thus, Roman law has filtered down through the ages to the eighteenth and
nineteenth centuries in Western Europe, England, America, and has spread
tilrouphoul" thp
Meanwhile, in England, attempts to reform, simlify, and codify
the English Common law evidently began with Thomas Starkey (c a . 14991538).

In his Dialogue Between Reginald Pole and Thomas Lupset (1535),

he stated the English Common law was ". . . muddled, barbaric, and out
of date; . . .

He wanted to copy the Civil or Roman law by codifying
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and
Coke

■imp 1i£ying the English system.

About a century later, Sir Edward

(1332-1634), in his Institutes of the Laws of England, assembled a

systenatic description of England's law and legal system.
the whi le field of law in his analysis of it.

He ranged over

In the 1760's, Sir William

Blackst >ne published Iris Commentaries on the Laws of England.

It was the

product of the introduction, tor the first time, of a systematic study
of Engli ’
n law in the universities.

It was edited over and over again

by distinguished men, and for nearly a century the body of English law
was controlled by Blacks tone.
It: 1776, Jeremy Bei.tham (1748-1832) published his Fragment on
Government in England.
and Legislation.

And in 1789, he published the Principles of Morals

The works of Bentham were the beginning of the Legis

lative Reform Movement in England and the United States.
Codification Movement.

It led to the

No general codification of the laws, however,

was ever brought about in England.

His most sympathetic audience was

in France.^ ^
During the sixteenth century in France, Charles Dumouiin (15001566) had pressed for the unification of French law, but nothing was done
until Jean baptist Colbert (1619-1683) secured the establishment of a
council f? draft a set of French codes.
complete .

He uied before the codes were

They did, however, create several sectionaL codes, such as

the Commercial Code and Criminal Code.

Robert Joseph Pothier (1699-177?)

continu :d the work of French codification and had virtually completed in
advanct

the work of Napoleon Bonaparte's codifiers.

It was Pothier's de

sire to combine the many customary law systems of France with early Roman
Law,
iega

m u what he considered to be the laws of nature, into one unified
system.

In 1746, the final codification was begun by Jacques Regis
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Cambaceres (1753-1824).

This work was continued under the direction of

Napoleon Bonaparte--resu1ting in a Civil Code in 1804, to which contri
butions were made b\ the entire French Bar.

It was followed by the French

Code of Civil Procedure, and Code of Criminal Procedure.

These codes were

similar to Justinian's legislation and were based mostly upon the Roman
law that had come down through the ages of time.

The laws of Moses and

of Solon, as well as the Codes of Justinian, have ser-.ed as guices1 7 *1
to modern codification.

J

The success of the French Civil Code was a stimulus to the Legis
lative Reform Movement in the United States.
(1764-1836, completed the Louisiana codes.

In 1825, Edward Livingston
About 80 per cent of their

provisions were drawn directly from the Napoleonic French codes.

French

legal commentary was another important source and some English Common law
was used.

As a continuation of the Legislative Reform Movement, New York

promulgated its Revised Statutes of 1828.17^

In 1837, when the movement

was at its height, David Dudley Field (1805-1894) of New York City pub
lished his first pamphlet on codification of the Anglo-American Common
law.

He began seeking the adoption of a civil code in 1839.

Field con

tinued, with much vigor, his campaign for the codification of che New
York Common law, which was ucilveu primarily irom tne English Common raw.
He wan able to have a provision (Article i, Section 7, and Article VI,
Section 24) inserted in the New York Constitution of 1846.

It required

the Legislature to provide at its next session for the appointment of
two commissions to reduce into a written and systematic code the laws
of New York . 1 7 5
On April 8 , 1847, the New York Legislature passed an act by which
tiie two commissions were filled with appointees.

The first commission
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was concerned with the substantive law (civil and penal codes).

Reuben H.

Walworth, Alvah Worden, and John A. Collier were appointed as Commissioners
oi the Code.

They were to hold office for two years.

The other commission

was concerned with pleading and practice (codes of civil and criminal pro
cedure).

Arphaxed Loomis, Nicholas Hill, Jr., and David Graham were ap

pointed as Commissioners on Practice and Pleadings.
orfice until February 1, 1849.

They were to hold

Hill resigned from the Practice Commission

and Field was appointed to his place on September 29, 1847.

On February

29, 1848, this Commission submitted the first New York Code of Civil Provedure to the Legislature.

New York adopted it in 1848.

Most of the

New York Revised Statutes of 1828 had been incorporated into it.

On Jan

uary 29, 1849, additions and amendments to the Code of Civil Procedure
were reported to the Legislature.

Further provisions to this Code and

the draft of a Code of Criminal Procedure were reported to the Legislature
on January 30, 1849.

The Legislature on January 31, 1849, continued the

Practice Commission until April, and then, in April, further continued
it until December 31, 1849.

On that day, the Practice Commission sub

mitted to the Legislature two completed codes--the Code of Civil Procedure
and Code of Criminal Procedure.

The. Code of Criminal Procedure was not

3 -iupLuu uj< .it:vv xviK uiiLii iooi ,

ifi regaru to line Code Commi.ssion i wai ~

worth declined his appointment and Anthony L. Robertson replaced him on
May 13, 18-t7.

In January, 1848, Collier resigned, and Seth C. Hawley

succeeded him. / 0
In April, 18-9, a new act was passed.

Worden, Hawley, and John C.

Spencer were appointed by it to be Commissioners of the Code until April
8 , 1851.

Spencer declined his appointment.

reported a.ainst the project.1''

In 1850, this Commission

ihe Commission, itself, was abolished
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by an act on April 10, 1850.

The Code Commission, however, was revived

on April 6 , 1857, to which Field, William Curtis Noyes, and Alexander W.
Bradford were appointed.

They were to continue in office for five years

and w<^re to prepare codes for all the laws not considered by the Practice
Commission.
1865.

In April,

1862, this Code Commission was extended to April,

In December, 1864, the Commission submitted a Penal Code to the

Legislature.

And on February 13, 1865, it submitted to the Legislature

a Civil Code

° as well as a Political Code.

Charles Sprengel Greaves

was an advisor to the Commissioners on the Penal Code.
for the British Crown from London, England.

He was a counselor

Benjamin Vaughan Abbott and

Austin Abbott of the New York Bar helped to prepare the Civil, Penal,
and Political codes, and Thomas G. Shearman of the New York Bar helped
to prepare the Civil Code.

Of the three codes reported by this Commis

sion, only the Penal Code was adopted in New York, and then not until
179
1882 .
The end product of the two New York commissions--the Practice
Commission as reorganized in October, 1847, and the Code Commission as
reorganized in April, 1857--consisted of the Code of Civil Procedure
(including the Law of Evidence) , the Book of Forms, the Code of Criminal
Procedure»

Political Code, i.e

Penai code, ami the Civil Code.

The

concept oi these codes was wholly Field's and they were completed because
■•£ his personal determination, efforts, and work.

The New York Civil

ode and Ponai Code were adopted in Dakota Territory by its 1865-66 A s 
sembly.

And the Code of Civil Proct dure of 1847-49 was adopted by Dakota

1868) as well as the Code of Criminal Procedure of 1849 (1869).
According to Maurio Harrison, the primary objective of Field in
.'.rafting the New York Civil Code

if 1865 was to:
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. . . restate in systematic and accessible form the common law as
it had been modified to suit American conditions, to settle ques
tions upon which disputes had arisen and to introduce such reforms
as might seem necessary to make the legal system harmonious and
free from anarchoronism.181
Chief Justice Peter C. Shannon of the Dakota Supreme Court stated that
Field

s ideai and model was the Code of Justinian10' which Field believed

to be the chief source of the best principles and doctrines of Common law.
Shannon further stated that the sources for the Field New York Penal and
Civil

codes are mostly to be found in Blackstone, Kent, and Story, as

well as in the decisions and statutes of New York,^®~*
Civil

The Field New York

Code was modeled upon the Justinian legislation--especially his

Code, the Napoleonic Code Civile, and the Louisiana Civil Code of Living
ston, which Field used frequently as a source.
absorbed into English law.

Roman law maxims had been

Coke and Blackstone had used them.

used them in his New York Code.

And Field

According to Professor William R. Fiseh,

the New York Code consciously draws on Roman, French, and other Civil law
sources.

Fisch further stated the Field codes were prepared and adopted

to provide a comprehensive set of written laws, and this was a departure
■Jn/
from the usual practice in the United States. °'+
Meanwhile,

in the area of Dakota, the Sioux and Ree Indians had

.:odes o f common law.

Every I ndi an ramp had

ny the

He enforced those laws which related to petty of

.ribal chief.

fenses.
council.

c,

policeman wuo was appointed

The more serious offenses were tried and sentenced by the tribal
For a capital case, the e n t i r e

When the u i be viewed an i n f r a c t i o n o f
uhe punishment.
to take hi s

If

tribe carried out the execution.

the law, the people administered

a t r i b a l member was personally wronged, he was left

own revenge or t o accept agreed upon i eparations.

oil, however, could assess c i v i l damages .^®*1

The coun-
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When che fur trade had become established and trading posts con
structed, the post trader, because of his position, became a sort of jus
tice of the peace.

lie had powers for tlu* preservation of the peace and

punishment of offenses.
of a supreme court.
statute.

Those at Fort Pierre even assumed the authority

Their jurisdiction, however, was not based upon a

Even though they arrested, tried, sentenced, imprisoned, and

executed men, or sent them to St. Louis in chains, there was no record
that their actions were ever questioned.

These courts were similar to

the feudal courts in early France and Germany.
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It appears, the first lawyer to enter the area of Dakota was Colo
nel Henry Levenworth when he made a military visit in 1823.

The first

lawyer to arrive in the southeastern Dakota settlements may have been
Judge Wilmot W. Brookings. °

He arrived at Sioux balls in 1857.

Masters was also an attorney there who maintained a law office.

Henry
Further

more, Vie was justice of the peace for Minnesota's Big Sioux County.

The

first important case in which a southern Dakota area lawyer took part
occurred at Sioux City, Iowa, in 1359.

S. B. Brookings, Judge Brookings'

brother, was accused of murder, which was alleged to have been committed
at his land claim on the Iowa side of the Sioux River.
and taken to Sioux City.

He was arrested

Judge Brookings appeared as his attorney.

The

uelemlauL was bound over, escaped from jail, and never was brought to
trial. 188
Prior to trie citation of Dakota Territory, the second Squatter
Assembly convened at Sioux Falls on November 4, 1859.

It enacted laws

for the establishment of supreme and district courts.

And it adopted

a code of laws from Minnesota by amending the Minnesota territorial code
to make, it applicable t a Dakota.

This action of said Assembly, however,
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was not binding on the future Dakota Territory.
squatters' rights prevailed.
club in the fall of 1859.
recorded land claims.

The customary law of

The settlers at Yankton organized a claims

It drew up a constitution with by-laws and

The Frost-Todd settlers' claim club at Yankton

exercised its judicial powers on March 31, 1860, when it convened the
first court of jurymen there in Bramble's Store under the jurisdiction
of the constitution of that club.

1 OQ

Congress created Dakota Territory in 1861.

In order for the Da

kota territorial judicial system to fulfill its primary function, specific
laws and codes had to be adopted.

This was done via the Organic Act of

March 2, 3861, and the Dakota Assembly which enacted into law territorial
statutes as well as codes that had been brought to Dakota from the States.
The Organic Act of 1861 stated that the Constitution and all laws of the
United States which were not locally inapplicable had to have the same
force and effect within Dakota Territory as elsewhere within the United
States.

Thus, the sources of law in the Territory were the United States

Constitution, decisions of the United States Supreme Court, statutes en
acted by the United States Congress, proclamations of the President,
treaties made by the United States, the Anglo-American law, the Organic
Act of March 2. 1861. decisions of the territorial iudicial system--the.
Dakota Supreme Court, di «tr-ir t courts, probate courts, emu justices of
the peace courts, proclamations of the territorial governor, and statutes
enacted by the Dakota Assembly which included the codes brought in from
m e orates and enacteu into territorial

law.

The first session of the Dakota Assembly convened in March, 1862.
Enos Stuts.uai. ■ s selected chairman of its Council Judiciary Committee
and he performed the principal labor in forming the bills containing the
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codes and laws enacted then.

This Assembly enacted a Code of Civil Pro

cedure which evidently had been taken from Ohio.^^

The Assembly also

enacted a Code of Criminal Procedure and a Justices' Code.^ ^
Code and a Penal Code were also adopted in 1862.

A Civi1

During the 1862-63

Assembly, the Penal Code and Justices' Code were repealed.

New Penal

and iustices' codes were adopted by the same assembly to replace t h e m . ^ J
Judge Ara Bartlett (Associate Justice of the Dakota Supreme Court), Enos
Stutsman (President of the Dakota Council), and W. W. Brookings (Speaker
of the Dakota House) revised the Penal Code during the 1864-65 Assembly.
In 1865, the Assembly enacted a Probate Code,

The bench and bar were

dissatisfied with the territorial Civil and Penal codes; then in 1865,
they united in recommending the existing codes be repealed and that the
Field New York Civil and Penal codes
pleted by Field in February, 1865.
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be adopted.

They had been com

A copy of the Report of the New York

Commission containing the Civil Code, the Penal Code, and (maybe) a Mari
time Code^~* came into the possession of the Dakota Supreme Court.

The

Court then was composed of Chief Justice Ara Bartlett and Associate Jus
tices Jefferson P. Kidder and William E. Gleason, all of whom were im
pressed by the Field codes.

Enos Stutsman (Chairman of the Council

Judiciary Committee) and W. W. Brookings (Chairman of the House Judiciary
Committee) were appointed to a committee by the Dakota Assembly in Decem
ber, 1865.

The committee was to confer with the justices of the Dakota

Supreme Court in regard to amending the territorial laws.

The Field New

York Civil and Penal codes were enacted into law by the 1865-66 Assembly.
They were chanced only in some particulars to suit the Territory.

Dakota

has the distinction of being the first territory or state*^ to have
enacted these codes into
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In 1866, the Justices' Code which had been enacted by the Assembly
in 1863 was repealed and replaced by another.

The Code of Civil Procedure,

which had been adopted in 1862 , was repealed in 1868^® and replaced by
the one prepared by the Field New York Commission of 1847-49.

The Code

of Criminal Procedure, which had been adopted in i862, was repealed in
1869
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and the Field New York Code of Criminal Procedure of 1849 was

adopted in its place.

Thus , Dakuta had adopted a body of laws to be found

in the several codes taken from other states.
were

In the future, these codes

go through a much needed process of revision in order to adapt

them to the needs of the Territory
Burke Corbet, George W. Newton, and Charles F. Amidon, Commis
sioners of the North Dakota Revised Codes of 1893, stated:
Hardly a session passed during the first ten years--and the sessions
were then annual--in which one or more codes were not introduced and
adopted. These codes were taken either from those prepared by the
New York commissioners, or from other states in which codes based on
the work ui the Hew York commissioners, has been adopted.201
In the words of Horace G. Tilton:
All these codes had been taken almost entirely from other states,
and were adopted without revision, and with only such adaption to
other laws and legislation as could be made by the legislature it
self during the brief legislative terms. This naturally left in
the laws many repugnant provisions. The codes which had been pre
pared Dy Cue CWO littic commissions,

in New

p i.

w i c 'd

especially for the people of that state living under somewhat dif
ferent conditions from those existing in a new western community
and had been adapted to previous legislation in that state. This
.......................1 .
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iegisracuie eiforts were made to supply these dificiences. The
need, however, of a complete revision by a commission of lawyers
became apparent . 2 02
Clement A. Lounsberry noted:
Though the Field codes were no doubt at first adopted in part, at
least, in order to make "fat" for the public printers and those
who adopted them, b u t i d e d more wisely than they knew, order was
not brought out of chaos in legal affairs until the codification
of 1877, tor which Judge Shannon and Bartlett Tripp jsicj were
very largely responsible.203
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And Chief Justice Peter C. Shannon stated;
It is now a part of the history of jurisprudence and of legis
lative progress, that Dakota was the first government to adopt and
to put into practical operation anything like a Code of the common
law. The Codes, Penal and Civil, of 1865 and 1866, reduced into
written and systematic order, not only the rules and decisions of
the common law on the subjects embraced, but also to the same ex
tent, the whole body of the law, whether denominated as written or
unwritten, tribunal or statutory. Their sources are mostly to be
found in Blackstone, Kent and Story, and in the decisions and Stat
utes of New York. Thus it has occurred that, in this Territory,
there is no common law in any case where the law is declared in the
Codes. That they have given general, if not complete satisfaction,
has been evinced by the adoption of the Revised Codes in 1877.204
Dakota governor, John A. Burbank, delivered his message to the
1870-71 Assembly in December, 1870.

In it, he recommended that the As

sembly enact a law to provide for the revision and codification of Dakota's
laws at the earliest practicable moment.

Governor Burbank repeated his

request in his message Lo the 1872-73 Assembly on December 2, 1872.
members of the Dakota Bar Association meet on December 7th.
■sidprod

r>ropo«pd

flmpiiflnvn t

TS

They con

in Hif* ff» r r j toy*i 31 codes which WGte to be

brought before the 1872-73 Assembly.

Bartlett Tripp, a prominent Yankton

attorney, was elected chairman of the Bar meeting which met to consider
the condition of Dakota laws.

Gideon C. Moody, also a prominent Yankton

attorney, was one of five appointed to a Bar comm)*- ae to report a code
of truumai procedure.
rt a civil code.

This Bar meeting also appointed another committee
The 1872-73 Assembly passed an act which provided

for the revision of the g e n e r a l

laws ot Dakota.
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The 1872-73 A s s e m b l y " o n January 8 , 1873, appointed Calvin J. 3.
Harris, a Yankton attorney, to be a commissioner to revise and compile the
gene ra 1 laws of Dakota and to report them in the form of a bill to the

1874-75 Assembly.

The 1877-73 Assembly on January 10, 1873, also enacted

a memorial to be sent to the chairmen of the judiciary committees of the

L03
Senate ..nd House of Congress, respectively, as well as to the Treasury
Secretary, to R. W. Tayler--First Comptroller, Treasury Department--and
to the Darota Congressional Delegate, Moses K. Armstrong.

The Memorial

asked for funds of not less then $10,000 for the purpose of codifying
and compiling the laws of Dakota and also for authority to employ a commission of competent persons to do the codifying and compiling.
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The Memorial stated:
. . . the laws of Dakota, enacted since the first session of the
Legislature in 1362, are in a state of confusion, so much so that
it is very difficult to tell what laws are in force and effect,
and what laws have been repealed. The laws now on our statute
books are the enactments of ten Legislatures; and until the laws
are codified, this uncertainty will continue, much to the embar
rassment of our courts, and seriously determental to the interests
Of juStiC::.208
Congress evidently refused to appropriate the funds requested
and the 1874-15 Assembly also refused to adopt or pay for the work Harris
reported to it .
Dakota's laws

His work was not a complete codification or revision of
He was also a Democrat, as was Delegate Armstrong who was

replaced by a Republican (Judge Kidder) in the 1874 election.

The 1874-75

Assembly on January 14, 1875, authorized the territorial governor to ap
point a new commission to consist of three persons to revise and codify
the laws of Dakota.

Sometime in August, 1875, Governor Pennington (Re

publican) cot missioned Chief Justice Shannon (Republican), Associate Jus
tice Granville G. Bennett (Republican), and Bartlett Tripp (a prominent
Democratic attorney) to revise and codify the Dakota laws.
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The codification commission headed by Chief Justice Shannon pro
duced the

lakota Revised Codes of 1877.

It contained seven codes:

(1)

Political Code, (2) Civil Code, (3) Code of Civil Procedure, (4) Pena 1
Code, (5' Code of Criminal Procedure, (6) Probate Code, and (7) Justices1
Code.

7ne entire body of Dakota laws and codes were revised and codified.
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These revised codes were based primarily upon the Field New York codes.
Said commission U3ed the codes Oi Justinian and Field as well as Moses
and Solon as its models.

The commission was also aided in its work

and influenced by the revised codes adopted in California.

California

had also adopted the Field New York codes and had revised them.

These

California revised codes were influenced by California's Spanish Civil
law heritage.

oil

In conclusion, the roots of the Anglo-American judicial and legal
systems lay deep in Western Civilization, although there is no continuity
as such in the development of codes and law from antiquity to the terri
torial days of Dakota.

The. summation of a half-century's experience and

experiments in the American territories by the territories was then placed
in the Wisconsin territorial judicial system by Congress.

Thereafter,

other territorial systems were patterned upon the Wisconsin system.

The

territorial judicial systems were segments of the federal judicial system
which also consisted of a supreme court, circuit courts, and district
courts.

They had evolved from at least Continental European, English,

and Colonial American evolutionary judicial developments.

This system

was controlled by the aristocracy of wealth, property, vested interests,
and power for the protection and benefit of the aristocracy.
used by this judicial system is Anglo-American.

The law

The Anglo-American Legal

System is based primarily upon the English Common law, but, as Pound has
indicated, there have been successive borrowings, adaptations, assimila
tions, and influences from numerous sources.

These sources can be traced

from the beginning of recorded history in ancient Mesopotamia, Egypt, and
Crete through Hebrew Mosaic law, Persian law, Greek law, Roman law, Graeco
Roman law, Jewish (Hebrew)

aw, Christianity, Canon law, law merchant,
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Feudal law, English Common law, Romanized Medieval law, and Romanized
Civil law, as well as Scholasticism, Puritianism, and various philosoph
ical ideas.

Throughout this historical evolutionary legal development

process, the law was inextricably entertwined with ethics, religion,
philosophy, economics, and politics.

The Legislative Reform Movement

brought about the codification of the New York Common law by Field.

His

New York codes were adopted by Dakota and were revised to meet territorial
conditions.

Thus, all of this background of the Anglo-American legal and

judicial systems had prepared a base from which the Dakota judicial system
could operate with and its court structure could build upon.
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at Oxford (authors e d .; New York: Henry Holt and Company, 1886), p. iii
(Hereinafter referred to as, Maine, Early Law).
52

In England, it is not known when man first arrived.
But it is
known he lived it. British caves during the Old Stone Age, which ended
around 8000 B.C. Between then and about 3000 B.C., settlers came from
Spain and Brittany in northern France. They came from the Rhine and

no
Danube river areas of Europe around 2000 B.C. From Gaul (France) a branch
of Celts (Gaels) arrived about 1200 B.C. and conquered the natives--a
mixed population of dark-haired people, maybe Iberian, and light-haired
Scandinavians.
The Celts settled in the western and northern areas of
the Island. Another branch of Celts (Britons) came across the English
Channel around 700 B.C. and conquered their earlier ancestors in southern
and eastern Britain. The Celts worshipped nature gods through the Druids
--who were priests as well as the custodians of Celtic law and culture.
When Julius Caesar arrived (55 B.C.), he found several independent tribes
living on the Island. see n. 62.
53

No evidence of written Celtic or Roman law during the Roman
occupation have been located. Richard W. Nice, however, presents the
"Celtic Wrong Judgements of Caratnia." They are said to have been writ
ten by Caratnia the Scarred, an early judge of Old Eire. He is said to
have lived in the second century A.D. Richard W. Nice, Treasury of Law
(New York: Philosophical Library, Inc., 1964), p. 237 (Hereinafter re
ferred to as, Nice, Law) .
54
Will Durant, The Story of Civilization, Vol. Ill: Caesar and
Christ: a History of Roman Civilization and of Christianity From Their
Beginnings to A.D. 325 (New York: Simon and Schuster, 1944), p. 477
(Hereinafter referred to as, Durant, Civilization).
-’-’When the Roman Army left (422), the Celtic Piets in the northern
part of the Island promptly over-ran Britain, while other Celts, called
Scots, came by sea from Ireland. The Saxons, and later, the Angles from
Germany, who are collectively known as Anglo-Saxons, together with the
Jutes from Denmark, invaded Britain from the east. They drove the Celtic
population, including those from Ireland and Scotland, into the western
and northern parts of the Island. The Angles and Jutes set up kingdoms
in the north and east, while the Saxons did the same in the southern part
of Britain. These conquests were completed by 615. The original Celts,
who had never become fully Romanized, though they may have been converted
to Christianity, relapsed into barbarism. The Celtic Britains, who re
mained in England, were throughly Germanized and the country became a
Germanic one. see n. 60.
■^Maitland stated Aethelberht had the laws of the Kentings written
down about 600 A.D. Frederick W. Maitland, "Origins of Legal Institutions,’
in The Life of the- Law: Readings on the Growth of Legal Institutions , e d .
by John Koimold (London: The Free Press of Glencoe, Collier-Macmillan
Limited, 1964), p. 7 (Hereinafter referred to as, Maitland, "Origins").
'^Wormser, Law, pp. 335-36.
-^see n . 62 .
-^Norman Runnion, Vernon F. Snow, and J. Wreford Watson, "England/
History," The World Book Encyclopedia, 1972 ed., VI, 246a (Hereinafter
referred to as, Runnion, Snow, and Watson, "England").
^Kiinston Churchill, Churchill's History of the English Speaking
Peoples, arranged for one voi. by Henry Steele Commager, Pocket Books

Ill
(a Pocket Cardinal e d .; New York: Po ket Books, a division of Simon and
Schuster, Inc., 1966), p. 33 (Hereinafter referred to as, Churchill, Eng
lish) ; infra, pp. 79-91.
61

Churchill, English, p. 33.

62
Maitland, "Origins," pp. 7-11; Nice, Law, pp. 237, 375; Wormser,
Law, pp. 231-38, passim; Runnion, Snow, and Watson, "England," VI, 246-47;
Durant, Civilization, III, 475-77; Stewart C. Easton, The Heritage of the
Past: Earliest Times to 1500 (3rd ed.; New York: Holt, Rinehart and
Winston, Inc., 1970), pp. 410-715, passim (Hereinafter referred to as,
Easton, Heritage) ; William Y. Elliott and Neil A. McDonald, Western Po
litical Heritage (New York:
Frentice-Hal1, Inc., 1949), p. 335 (Herein
after referred to as, Elliott and McDonald, Heritage) ; Norman F. Cantor,
ed., The Medieval World, 300-1300, Ideas and Institutions in Western Civ
ilization, general e d ., Norman F. Cantor (2nd ed.; New York: The Macmil
lan Company, 1968), pp. 92-93 (Hereinafter referred to as, Cantor,
Medieval) .
63
Wormser, Law, p. 239.
6 A_
Ibid., pp. 238-39; Easton, Heritage, pp. 714-16.
^After centuries of raiding England and Europe, the Northmen
(Vikings) began to settle down. A group of them being led by Rollo
(Hrolf) took possession of a section of northern France (later called
Normandy) in 911 A.D. He offered his allegiance to Charles the Simple,
King of the Franks, in exchange for permission to live there peacefully.
Rollo and his descendants accepted Christianity and built a new state
within France. Normandy became one of the best organized sections of
France. The Norman rulers adopted many of the ancient institutions of
France.
In 1066, Duke William of Normandy, a descendant of the Vikings,
claimed the English throne with the approval of the Pope. He defeated
Harold the Saxon, the nominee of the English lords, at the Battle of
Hastings (1066) and founded the Norman monarchy of England. Easton,
Heritage, pp. 505-717, passim.
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Easton, Heritage, pp. 505-722, passim; Maitland, "Origins,"
pp. 11-22, passim; Smith, Institutions, p. xv; Nice, Law, p. 383; Mehren,
"Civil Law," pp. 491-92; Elton, Renaissance, pp. 197-219; Beck, interview,
Sept. 23, 1971; infra, p. 89.
Frederic W. Maitland (1850-1906) was a
Professor of Law and a Lecturer on Law at Cambridge University, and a
Lecturer at Oxford University.
He was an English legal scholar.
^During the period of Classical Greece, the Greeks used a form
of trial by jury.
It may have developed out of Solon's reforms in Athens
around 594 B.C. Wallace Everett Caldwell and Mary Francis Gyles, The
Ancient World (3rd e d .; New York: Holt, Rinehart and Winston, Inc., 1967),
pp. 269-71 (Hereinafter referred to as, Caldwell and Gyles, Ancient World);
infra, P- 82.
k® Ea sto n, H e r i t a g e , pp. 511, 721-27; M a i t l a n d , " O r i g i n s , " pp. 11-19,
passim; Mehren, " C i v i l Law," pp. 491-92; S m i th , I n s t i t u t i o n s , pp. 165-68.

112

69.
m l ra y P* 92.
70
supra, PP • 6/ -68.
71
supra, P* 70.
72
supra, P* 71; infra, p. 89.
73^u .
This may have been a reference
system for England. Beck, interview, Sept. 23, 1971.
74

7,
see n. 76.

/JWormser stated it was during the reign of Edward I (1272-1303).
Wormser, Law, p. 259.
7 6
Easton, Heritage, pp. 724-38, passim; Maitland, "Origins," pp.
11-19, passim; Smith, Institutions, pp. 2-7; Mehren, "Civil Law," pp.
491-92; Nice, Law, pp. xi-xii; Henry Campbell Black, Black's Law Diction
ary: Definitions of the Terms and Phrases of American and English Juris
prudence, Ancient and Modern, With Guide to Pronunciation, 4th ed. by the
publisher's staff (4th e d .; St. Paul, Minnesota: West Publishing Co.,
1957), p. 1741; Beck, interview, Sant. 23, 1971; supra , pp. 67-68; infra,
p. 92.
77supra, p. 675 infra, pp. 7 5 -7 6 .
78Mehren, "Civil Law," pp. 486-93; Maitland, "Origins," pp. 25-26;
supra, pp. 67-68* Arthur T. von Mehren, in 1964, was a Professor of Law
at Harvard University, a member of the Conseil de la Faculty de Droit,
University Internationale des Sciences Comparys, Luxembourg, and a Di
rector of the American Association for the Study of Law.
79supra, p. 69; infra, p p . 91-92.
8(9Maitland, "Origins," p. 16.
Q1

R. W. Lee, The Elements of Roman T.aw, with a translation of the
Institutes of Justinian (4th ed.; London:
Sweet & Maxwell Limited, 1956)
d . 25 (Hereinafter referred to as, Lee, Roman Law) . R. W. Lee, in 1956,
was a Reader in Roman Law of the Inns of Court, All Souls College, Oxford
siinra

p

72 .

8 3

Jsupra, pp. 67-68; infra, p. 76.

84Maitland, "Origins," pp. 14-17; Maine, Ancient Law, pp. xx-xxx;
Cantor, Medieval, pp. 321-25.
85Mait land, "Origins," p. 17.
O£
Easton, Heritage, pp. 571-72, 728-31; Maitland, "Origins," pp.
20-21; Nice, Law, p. 404; Elliott and McDonald, Heritage, pp. 341-48;
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Robert B. Downs, Famous Books:_Ancient and Medieval, Everyday Handbooks
(New York: Barnes & Noble, Inc., 1964), pp. 283-87 (Hereinafter referred
to as, Downs, Famous Books); Beck, interview, Sept. 23, 1971.
8 7
William Searle Holdswo th, "The Case-Law System: Historical
Factors Which Controlled Its Development," in The Life of the Law: Read
ings on the Growth of Legal Institutions, e d . by John Honnold (London:
fhe Free Press of Glencoe, Collier-Macmillan Limited, 1954), pp. 44-45.
88

Smith, Institutions, p. 499. Sir Matthew Hale, who died in
1676, was an English judge and legal scholar.
89

Smith, Institutions, p. 12, Sir William Blackstone (1723-1780)
was an influential English legal scholar, a Lecturer on English law at
Oxford, a lawyer, and a Professor of English law.
90

Smith, Institutions, pp. 12, 14, 499; Nice, Law, pp. xi-xii;
Leedom, "Justice," pp. 325-26; Honnold, Law, p. 100. Sir Edward Coke
(1552-1634) had been England's Attorney General, Chief Justice of Common
Pleas (1606-1613), Chief Justice of King's Bench (1613-1616), a member
of Parliament (1621-1628), and an English legal scholar. Oliver Wendell
Holmes, Jr. (1841-1935) was a Professor of Law at Harvard University,
Associate Justice, then Chief Justice, of the Massachusetts Supreme Court,
and Associate Justice of the United States Supreme Court (1902-1932).
91

For Pound's full statement on these sources see Roscoe Pound,
The Formative Era of American Law (Boston: Little, Brown and Company,
1938), pp. 94-96 (Hereinafter referred to as, Pound, Formative Era) and
Roscoe Pound, The Spirit of the Common Law (Boston: Marshall Jones Com
pany, 1921), pp. 14-15 (Hereinafter referred to as, Pound, Spirit) .
92

1. Scholasticism was a system of philosophy and theology devel
oped during the 1100's and 1200's.
It applied ideas of non-Christian
thinkers, such as Greek and Arabic, to matters of Christian faith and
used reason (persuasion by argument) in teaching religion. 2. Scholas
ticism was reasoning and intellectual activity limited by religious dogma.
Wormser, Law, p. 202n; James Collins, "Scholasticism," The World Book
Encyclopedia, 1972 e d ., XVII, 151.
y^casuit--l. a person who studies and resolves problems of right
and wrong in conduct, duty, etc., applying general moral principles to
a particular case. 2. a person who reasons cleverly but falsely, espe
cially in regard to right and wrong. Clarence L. Barnhart, ed,-in-chief,
The World Book Dictionary. A Thorndike-Barnhart Dictionary Vol. II (1970
ed.; Chicago. Field Enterprises Educational Corporation, 1970), p. 321
(Hereinafter referred to as, Barnhart, Dictionary) .
94

Puritanism--puritanical behavior or principles.
Puritanical
--like a Puritan; very strict or too strict in morals or religion.
Pu
ri tan--a member of a group in the Church of England during the 1500's
and 1600's who wanted simpler forms of worship and stricter morals.
Barnhart, Dictionary. 1970 ed., II, 1C 76.
95

Smith, Institutions, pp, 15-16; Pound, Formative Era, pp. 94-96;
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Pound, Spirit , pp. 14-15. Roscoe Pound, who was born in 1870, was a Pro
fessor of Law at the Harvard Law School. And for many years he was Dean
of it. He was also an American legal scholar.
96see nn. 105, 113.
^ s e e n. 113.
qa
°Maine, Early Law, pp. 3-6.
99

Elliott and McDonald, Heritage, p. 7.

100

Ibid. William Y. Elliott, in 1950, was the Williams Professor
of History and Political Science at Harvard University. Neil A. McDonald,
in 1950, was an Associate Professor of Political Science at the New Jersey
College for Women, Rutgers University.
^^Elliott and McDonald, Heritage, p. 484. This is from "Machiavelli: Discourse on the First Ten Books of Titus Livius," B k . I. c.
XI. This work by Machiavelli is composed of his reflections and comments
upon the first ten books of The Annals of the Roman People by Titus Livius
(Livy), a Roman historian (59 B.C.-17 A.D.). Elliott and McDonald, Her
itage , pp. 479, 484. Niccolo Machiavelli (1469-1527) was an Italian
statesman and political scholar.
"The Origin and Spirit of the Common Law," Black Hills Daily
Pioneer (Deadwood, Dakota), Oct. 9, 1886, p. 1 (Hereinafter referred to
as, "Common Law," Pioneer) .
103

Maine, Early Law, pp. 26-27; Nice, Law, p. x i ; Wormser, Law,
pp. 3-4; Elliott and McDonald, Heritage, pp. 7, 479, 484; "Common Law,"
Pioneer, Oct. 9, 1886, p. 1.
104, r
infra, p. 80.
Wormser, Law, pp. 4-5; Maine, Ancient Law, pp. xv-xvii, 7-13;
Easton, Heritage, pp. 4-5; Elliott and McDonald, Heritage, pp. 239-40,
479-80; "Law Reform," Black Hills Daily Times (Deadwood, Dakota), Jan.
o r

TOOC
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von DHniken stated ". . . a mixture of primitive men lived in
the geographical area of Sumer about 40,000 years ago." Erich von DHniken,
Chariots of the Gods?: Unsolved Mysteries cf the Past, translated by
Michael Heron, a Bantam Book (New York: Bantam Beaks, Inc., 1970), pp.
24-27 (Hereinafter referred to as, von DMniken, Chariots) . About 7000
B.C., the agricultural revolution began on the fringes of Mesopotamia
and sometime before 4000 B.C. a brown-skinned, dark-haired people came
down from the mountains of Iran and settled on the marshy lands of the
Tigris-Euphrates Valley. They became known as the Sumerians, see n. 113.
^ ^ v o n DHniken, Chariots, p p . 79-80.
108
There is no apparent agreement as to who t' a original Greeks
were, nor even where they came from. The Greeks called themselves
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Hellenes and their lands Hellas. The Romans were the first to use the
wori "Greek" and they used it to refer to the Hellenic civilization in
southern Ttaly. Around 1900 B.C., Achaean Greeks established themselves
on the Greek mainland and were immediately subjected to strong Minoan
influence. Around 1400 B.C., the volcanic island of Thera (Santorini)
blew up and destroyed the Minoan civilization on Crete. The survivors
went to Mycenae on the Greek mainland where they helped to develop the
Mycenaean civilization.
It planted the seeds which later developed into
-he Greek Classical Age. The Dorians destroyed the Mycenaean civiliza‘ion during the mid-thirteenth century B.C. They were followed by the
Greek Homeric A.ge--a dark age. see n. 113.
109 see n. 1 1 2 .
°The pharaoh was subject to M a 'at, the daughter of Re, the in
carnation of truth, justice, and order--but, the pharaoh was the sole
possessor of M a 1at and he alone determined what was just, orderly, and
right; his word was law and against it there could be no appeal. No
doubt it was customary law that was administered in practice, see n. 113.
^^Osiris was an early Egyptian hero-king who was made into a
mythical god of the dead,
see n. 113.
112

Downs, Famous Books, p. xii.

113
Ibid., pp. xv-8, passim; Elliott and McDonald, Heritage, pp.
7-191, passim; Maine, Ancient Law, pp. 14-15; Nice, Law, pp. 21, 36, 63;
Callwell and Gyles, Ancient World, pp. 40-162, passim; Easton, Heritage,
pp. 4-382, passim; William H. McNeill and Jean W. Sedlar, eds., The Or
igins of Civilization, Readings in World History, Vol. I (New York:
Ox
ford University Press, 1968), pp. vi-189, passim (Hereinafter referred
to as, McNeill and Sedlar, Origins) ; Reuven Yaron, The Laws of Eshnunna
(Jerusalem, Israel: The Hebrew University, 1969), pp. ix-59, passim
(Hereinafter referred to as, Yaron, Eshnunna) ; William H. McNeill and
Je. .n W. Sedlar, eds., The Ancient Near East, Readings in World History,
Vo.. II (New York: Oxford University Press, Inc., 1968), pp. 137-45
(Hereinafter referred to as, McNeill and Sedlar, Near East); Milton
Cc enskv. The Ancient Near Eastern Tradition. Major Traditions of World
C:villzation, ed. by Hayden V. White (New York: Harper and Row, PUL
I'shers, Incorporated, 1966), pp. x-97, passim (Hereinafter referred to
a i, Ccvensky, Near Eastern) ; Marshall B. Davidson, ed.-in-charge, The
H orizon Book of Lost Worlds, narrative by Leonard Cottrell, by the eds.
cf Horizon Magazine (New York: American Heritage Publishing Co., Inc.,
962), pp. 8-166, passim (Hereinafter referred to as, Davidson, Lost
/orlds) ; Paul J. Alexander, ed., The Ancient World to A.P. 300, Ideas
and Institutions in Western Civilization, general ed., Norman F. Cantor
(2nd ed.; New York: The Macmillan Company, 1968), p. 2 (Hereinafter re
ferred to as, Alexander, Ancient World); Robert Francis Harper, The Code
of Hammurabi, King of Babylon, About 2250 B.C.: Autographed Text, Trans
literation, Translation, Glossary Index of Subjects, Lists of Proper Name.-.,
Signs, Numerals, Corrections, and Erasures With Map, Frontispiece, and
Photograph of Text (2nd e d .; Chicago: The University of Chicago Press,
1904), pp. xi-109, passim (Hereinafter referred to s ' } Harper, Code of
Hammurabi) ; T. Walter Wallbank, "World History," The W o -Id Book Encyclo-
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pedia, 1972 ed ., XXI, 352d; The Last Two Million Years: Reader's Digest
History of Man (New York: The Reader's Digest Association, 1974), pp.
88-305, passim (Hereinafter referred to as, Reader's Digest, History of
Man); Leonard Cottrell, The Anvil of Civilization, A Mentor Book (New
York: The New American Library, Inc., 1957), pp. 44, 86 (Hereinafter
referred to as, Cottrell, Anvil of Civilization); W. Raymond Drake, Gods
and Spacemen in the Ancient East, A Signet Book (New York: The New Amer
ican Library, Inc., 1973), pp. 171, 203 (Hereinafter referred to as,
Drake, Ancient East) ; infra, pp. 85-86.
114
Moses may have been a created myth. Charles Francis Potter,
The Great Religious Leaders, A Washington Square Press Book (New York:
Washington Square Press, Inc,, 1962), d d . 26-34 (Hereinafter referred
to as, Potter, Religious Leaders).
^ 3Potter, McNeill, and the Reader's Digest stated Moses may have
been influenced by the Egyptian pharaoh, Akhenaton (1388-1358 B.C.), who
developed the idea of one god during the century before Moses lived in
Egypt. Reader's Digest, History of M a n , p. 285; Potter, Religious Leaders,
pp. 1-24; William H. McNeill, A World History (2nd e d .; New York:
Oxford
University Press, Inc., 1971), p. 68 (Hereinafter referred to as, McNeill,
World History). Easton, however, stated this was not so. Easton, Her
itage , pp. 69-70n.
116

Alexander, Ancient World, p. 31. Paul J. Alexander is an
American ancient history scholar. He was a Professor of History at the
University of Michigan (1958-1967). And since 1968, he has been a Pro
fessor of History at the University of California.
^ ^ T h e Pentateuch has also been referred to as the Mosaic Code,
Torah, Law, Five Books of Moses, Five Rolls, Five Books of the Law, and
the Hebrew Bible. Downs, Famous Books, pp. 10-11; McNeill and Sedlar,
Near East, pp. 140, 232; Wormser, Law, pp. 6-7.
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Wormser, Law, pp. 7, 23-24.
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Downs, Famous Books, p. 11. Robert B. Downs, in 1969, was
Dean of Library Administration at the University of Illinois Library.
He is one of the foremost librarians in the United States. He has been
president of the. American Library Association, of the Association of
College and Reference Libraries, and of the Illinois Library Association.
^ ^ M cNeill, World History, p. 68; Exodus 2:1-22, 3:1-10, 20:1-18;
Acts 7:21-2°; Hebrew 11:24-29; Psalms 45:16, 72:1, 4, 12-14; Deuteronomy
34:7; Downs, Famous Books, pp. xv-263, passim; Elliott and McDonald, Her
itage , pp. 18-487, passim; Caldwell and Gyles, Ancient World, pp. 55-591,
passim; Easton, Heritage, pp. 4-382, passim; Covensky, Near Eastern, pp.
vii-109, passim; Nice, Law, pp. xi-60, passim; McNeill and Sedlar, Origins,
pp. vi-189, passim; McNeill and Sedlar, Near East, pp. v-233, passim;
Yaron, Eshnunna, pp. ix-x, 59; Harper, Code of Hammurabi, p. x i ; Alexander,
Ancient World, pp. 31-43, passim; Davidson, Lost Worlds, pp. 12, 28, 104;
Wormser. Law, pp. 5-29, passim; Griswold, "Law," XII, 118; Drake, Ancient
East, pp. 171, 203; Reader's Digest, History of Man, p, 285; Potter,
Religious Leaders, pp. 1-24; Norman F. Cantor and Samuel Berner, eds.,
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Ancient and Medieval Europe to 1500, Vol. I : Problems in European History,
e d . by Norman F. Cantor
and Samuel Berner (3 vols.; New York: Thomas Y.
Crowell Company, 1970),
pp. 10-13 (Hereinafter referred to as, Cantor and
Berner, Europe); J. H. Hexter, The Judaeo-Christian Tradition, Major Tra
ditions in World Civilization, ed. by Hayden V. White (New York: Harper
and Row, Publishers, Incorporated, 1966), pp. iv-46, passim (Hereinafter
referred to as, Hexter, Judaeo-Christian).
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Covensky, Near Eastern, pp. vii-109, passim; Easton, Heritage,
pp. 96-120, passim; McNeill and Sedlar, Near East, pp, v, 138-40; Elliott
and McDonald, Heritage,
pp. 21-25; Caldwell and Gyles, Ancient World,pp.
58-170, passim; Drake, Ancient East, pp. 210-11; Reader's Digest, History
of Man, pp. 55-86, passim.
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Wormser, Law, pp. 42-56, passim.

I9 3
‘' Nice, Law, p. xi.
^ ^ s e e n. 126.

12 SIn the words of Stewart C, Easton: "Stoicism . . . postulated
a Divine Reason which pervaded all nature and was indeed identical with
it. All human laws are attempts to legislate in accordance with the
Divine Reason, which must be discovered by man. Thus arose the persistent
belief in the existence of a natural law in accordance with which positive
law on earth must be made. No law is really just unless it conforms with
this natural law. All men are equal and brothers, said the Stoics, and
this fact necessitated full equality before the law, a lasting principle
of Roman jurisprudence." Easton, Heritage, pp. 286-87.
-j26
Alexander, Ancient World, p. 71; Downs, Famous Books, pp. 24-31;
Easton, Heritage, pp. 5-330, passim; Caldwell and Gyles, Ancient World,
pp. 186-506, passim; Elliott and McDonald, Heritage, pp. 43-484, passim;
Nice, Law, p. xi; Maine, Ancient Law, pp. xxii-xxiv; Wormser, Law, pp. 3383, passim; Griswold, "Law," XII, 118; Cottrell, Anvil of Civilization, p.
181; William H. McNeill and Jean W. Sedlar, eds., The Classical Mediterranian World, Readings in World History, Vol. Ill (New York:
Oxford
University Press, Inc., iyb9), pp. 7-6. Draco's historocity has been
questioned.
Solon was a general, merchant, much-traveled man, and a poet
who had written attacks on greed and injustice and known to be a wise man.
Lycurgus allegedly codified Sparta's laws (594 B.C.). According to Easton,
it has never been established by historians whether any person called
Lycurgus ever really existed. He was revered as a god by the Spartans in
the Egyptian tradition
Elliott and McDonald stated Lycurgus lived in the
ninth century B.C. Caldwell and Gyles, Ancient World, p. 196; Easton,
Heritage, p. 197; Elliott and McDonald, Heritage, p. 28. Stewart C. Ea
ston, in 1970, was a historian, Professor of History, and a writer on
world, ancient, and European history.
127

Caldwell and Gyles, Ancient World, pp. 190-520, passim; Easton,
Heritage, pp. 113, 265-300; Elliott and McDonald, Heritage, p. 25; Covensky, Near Eastern, pp. xiv-xv, 108-09.
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Italy has been inhabited since the first appearance of man in
Europe. Evidence of the Neanderthal man and men of the Lower Paleolethic
Period have been discovered near Rome. Traces of the later Old Stone Age
have been found. Neolithic, settlements have been excavated. During the
Neolithic Age men from the Mediterranean Basin entered Italy. Some came
from Africa by way of Sicily, where there once existed a land bridge.
Others came from Spain, Gaul, Danube Valley, and from across the Adriatic
Sea. The Bronze Age brought new waves of Indo-European people into the
north and south (ca. 1700-1000 B.C.). From across the Adriatic and Ionian
seas they came south. Minoans from Crete made contacts with southern
Italy and Sicily, as did the Greeks later.
Sometime around 1000 B.C., the first settlement on the Palatine
Hill of Rome was founded by emigrants from Alba Longa in Latium. Tradi
tion states Rome was founded in 753 B.C. by Romulus. Apparently this is
a myth created during the fourth century B.C. Rome was conquered from
the Latins by the Etruscans (ca. 575 B.C.) who transformed it into a citystate. About 1000 B.C., two new tribes of Indo-Europeans, known as the
Villanovans and the Fossa People, came to Italy. They had been influenced
by Balkans, Sicilians, Greeks, and Italics. It has been theorized the
Villanovans were the ancestors of the historical Latins and the Fossa Peo
ple of the Sabines. These two groups were to form--along with a later
group from Anatolia and the Aegean area (called the Tyrseni)--the histor
ical people known as Etruscans.
Sometime between ca_. 1000 B.C. and ca.
700 B.C., the Celts from southern Gaul, formed a permanent settlement in
the Po Valley, the Greeks settled in southern Italy, and those people
from the Aegean Sea and Anatolia came to the A m o Valley (Tyrseni) who
helped to form the Etruscans. According to tradition, the kings were over
thrown and driven out of Rome (c a . 509 B.C.). It is not certain, however,
how the last Regal Period king was overthrown, see n. 134.
129

It is alleged the laws passed by the Comita Curiata (Assembly
of the People) were reduced to order in the book of Sextus Papirius and
called "jus civile Papiranium." The validity of the book of Sextux Papir
ius is questioned as to its authenticity and date.
If it is valid, en
acted Roman law goes back to the time of the kings of the Regal Period
of P.ome. see n. 134.
130

Similar to Moses' Ten Commandments, the date of the Twelve
Tables enactment as well as its apparent enactment history is questioned.
Lee stated A. S. Diamond, in Diamond's book, Primitive Law (p. 142), re
duces the Twelve Tables to "a school-book used by the priestly order,"
compiled from earlier materials (ca. 190 B.C.). Lee, Roman Law, pp. 8-9;
supra, p .
131

The law of nations is distinguished from international law
and law between nations. Maine, Ancient Law, p. xxii. Lee claimed jus
gentium began in the court of the praetor urbanus and did not come from
a foreign source by the way of the edict of the praetor peregrinus. Lee,
Roman Law, p. 37.
132
“The Roman Empire eventually (117 A.).) included the entire
Mediterranean Sea and its Basin, all of Europe west of the Elbe and Danube
rivers and south of the North Sea, Britain, t’ ' entire Black Sea and its
Basin, on east to the Caspian Sea, and south to the Persian Gulf, Egypt,
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and northern Africa--included within this area were the ancient civiliza
tions of Mesopotamia, Egypt, Crete, Greece, Palestine, Persia, etc.
Caldwell and Gyles, Ancienc World, p . 501.
^^The Romans were imperialists and liked the Stoic ideas of a
world-state, virtues of devotion to duty and public spirit, and the idea
of jus natnrale (natural law). Many of the Roman juris prudentes (jurists,
lay lawyers) were strongly influenced by Stoicism with its idea of the
natural law of divine reason (jus naturale)--which became an accepted
ideal, an ideal law in accordance with which all statute law and all legal
decisions should be made. No law was considered just unless it conformed
with this natural law. Sir Henry Maine stated: “The point of contact be
tween the law of nations and the law of nature was equity." Maine, Ancient
Law, pp. xxi-xxiv; see n. 134.
134

Wormser, Law, pp. 83-144, passim; Caldwell and Gyles, Ancient
World, pp. 186-599, passim; Easton, Heritage, pp. 298-447, passim; Alex
ander, Ancient World, pp. 197, 210-11; Elliott and McDonald, Heritage,
pp. 21-280, passim; Davidson, Lost Worlds, p. 13; Lee, Roman Law, pp.
1-39, passim; Durant, Civilization, III, 31-406, passim; Nice, Law, pp. xi,
69; Maine, Ancient Law, pp. xvii-19, passim; Maine, Early Law, pp. 3-6.
135
According to Potter, the Dead Sea Scrolls stated there vas an
Essene "Teacher of Righteousness" or "Righteous Master" (£a. 170-100 B.C.).
Potter further claimed the Essene community at Qumran--a few mil-s from
Jerusalem--resembled the earliest Christian churches. And he also claimed
this community was an intermediate step between Judaism and Christianity.
Potter, Religious Leaders, p p . 165-77. Charles Francis Potter has been
for over half a century a clergyman, teacher, lecturer, scholar, and
author.
According to Drake, Jesus may have been the great spiritual
teacher, "Apollonus of Tyana" (4-104 A.D.). Drake also stated the Hebrews
derived many of their fundamental concepts from Old India--especially
after the invasion of Alexander the Great (327 B.C.) promoted commerce and
enlightment between India and the Middle East. Drake further stated the
Christian Legend may have been derived from Hinduism and Buddhism. He also
noted Jesus may have been s myth based on the eailier historical Krishna,
Hellenized to Chrestus, hence Christ. He further noted Hindu teachings
were brought from India by Apollonius of Tyana. Drake claimed Apollonius
was said to be the man worshipped as Jesus. Drake stated there are re
markable comparisons between ancient Egyptian beliefs and Christianity.
He further stated the origins of the Christ mystery may be found in the
Egyptian Books of the Dead. And he also stated there are similarities
between those Books and the Tibetan Book of the Dead. Drake, Ancient
East, pp. 10-211, passim.
Whether Jesus actually existed is questioned. According to Will
Durant, scholars such as Hermann Reinarus, Gotthold Lessing, Herder,
Heinrich Roulus, David Strauss, Ferdinand Christian Baur, Bruno Bauer,
Ernest Renan, Abb£ Loisv, Pierson, Naber, Matthas, Arthur Drews, W. B.
Smith, and J. M. Robertson are among those who have questioned the exist
ence of Christ.
Some of them claim he is only a myth. Durant, Civilizacion, III, 553-54. William James Durant was born on Nov, 5, 1885. He is
an essayist who writes as Will Durant. He is a writer on world civiliza
tion.
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On the other hand, Norman F. Cantor and Samuel Berner have stated:
"We know that Christ lived because the Bible tells us much about him. . „ .
Our main sources for the life of Christ are the Gospels. . . . The Gospels
present a number of difficulties as historical sources . . . they are not
contemporary documents. The earliest, Mark, was written about A.D. 60-some three decades after the death of Christ. The others were composed
between A.D. 60 and 150. Accurate human memory is short; myths develop
overnight and thirty years is a long way away from the events described.
. . . The Gospels were revised again and again during the first centuries
after Christ. . . . The Gospels are compilations by several authors, . . .
The Gospels are a religious text designed to reinforce and perpetuate a
particular faith. Symbolism and ambiguity are salient characteristics of
such texts, and religious 'truth' is not always commensurate with what the
historian understands by the term. Cantor and Berner, Europe, pp. 4-5.
Samuel Berner, in 1970, was a historian and writer on ancient history at
the University of Virginia. Norman F. Cantor is a Professor of History
and Chairman of the History Department at the State University of New York.
He is a writer on Medieval history, English history, and Western Civiliza
tion.
Jesus was allegedly b o m in Bethlehem, Judaea (ca. 4 B.C.). His
birth place, however, is questioned. He was allegedly killed (ca. 30 B.C.)
by the Roman and Hebrew authorities of Palestine on the charge of sedition
because of their fears of a revolt. Whether or not he was dead when he
was removed from the cross is questioned. Durant, Civilization, III,
558, 573.
Von DUniken and Drake claim the alleged gods may have been an
cient astronauts from outer-space, von D&niken, Chariots, pp. 1-157,
passim; Drake, Ancient East, pp. 1-242, passim.
136

Eric Hoffer, The True Believer: Tnoughts on the Nature of
Mass Movements, Perennial Library (New York: Harper and Row, Publishers,
1966), p. 128 (Hereinafter referred to as, Hoffer, True Believer) .
137
138
139

see n . 142.
supra, p. 80; see n. 111.
Drake, Ancient East, p . 64.

4
Potter, Religious Leaders, pp. 64-82; Huston C. Smith, "Reli
gion," The World Book Encyclopedia, 1972 ed., XVI, 210 (Hereinafter re
ferred to as, Smith, "Religion"); George Noel Mayhew, "Zoroastrianism,"
The World Book Encyclopedia, 1972 ed., XXI, 508 (Hereinafter referred to
as, Mayhew, "Zoroastrianism").
141

Downs, Famous Books, p. 16.

142
“Easton, Heritage, pp. 125-34, 391-405; Hexter, Judaeo-Christian,
pp. 46-99, passim; Elliott and McDonald, Heritage, pp. 26-299, passim;
Caldwell and Gyles, Ancient World, pp. 518-68, passim; Downs, Famous Books,
pp. 14-17; Lee, Roman Law, p. 20; Alexander, Ancient World, p. 315; Durant,
Civilization, III, 553-664, passim; Hoffer, True Believer, pp. 128-51, pas
sim; Potter, Religious Leaders, pp. 64-82, 165-77; Wormser, L a w , pp. 30-32;
Drake, Ancient East, pp. 10-211, passim; Smith, "Religion," XVI, 210;
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Mayhew, "Zoroastrianism," XXI, 508.
143

Constaninople is also known as Byzantium and Istanbul.
It is
located in European Turkey on the Bosporus--a strait between Turkey in
Europe and Turkey in Asia--and the Sea of Marmara.
^^Lee, Roman Law, pp. 25-30, passim; Caldwell and Gyles, Ancient
World, p. 576; Nice, Law, p. 172; Easton, Heritage, pp. 302, 384, 447;
Elliott and McDonald, Heritage, p. 240; Alexander, Ancient World, pp.
311-14.
145

see n . 146.

Lee, Roman Law, pp. 20-30, passim; Easton, Heritage, pp. 302447, passim; Caldwell and Gyles, Ancient World, pp. 512-99, passim; Nice,
Law, pp. xi, 172, 203; Elliott and McDonald, Heritage, pp. 240, 249, 283;
Alexander, Ancient World, pp. 311-14; Downs, Famous Books, pp. 260-63;
Maine, Ancient Law, pp. xxii, 1; Cantor, Medieval, pp. 82-85; Wormser, La w ,
pp. 145-49; Hugh Trevor-Roper, The Rise of Christian Europe, History of
European Civilization Library, general e d ., Geoffrey Barraclough (London:
Harcourt, Brace & World, Inc., 1965), p. 69 (Hereinafter referred to as,
Trevor-Roper, Christian Europe).
147

Easton, Heritage, pp. 298-447, passim; Downs, Famous Books, pp.
xvii-263, passim; Cantor, Medieval, pp. 82-83; Elliott and McDonald, Her
itage , pp. 249-50; Durant, Civilization, III, 405-06; Maine, Ancient La w ,
p. 1; Caldwell and Gyles, Ancient World, pp. 164-587, passim; Covensky,
Near Eastern, p. 109; Nice, Law, pp. xi, 203; Lee, Roman Law, pp. 21, 29;
Wormser, Law, p. 149; Mehren, "Civil Law," pp. 486-88.
148

Caldwell and Gyles, Ancient World, p. 586. Wallace Everett
Caldwell was a Professor of History at the University of North Carolina
and a writer on ancient history. Mary Francis Gyles, in 1969, was a Pro
fessor of History and Chairman of the History Department at Brooklyn
College, Brooklyn, N. Y. She is a writer on ancient history.
■'■^Cantor, Medieva 1, pp. 83-84. Carl von Savigny (1779-1861)
was the early-nineLeeuLu-ceucury German legal historian.
I50supra, p. 86.
^^Lee, Roman Law, pp. 21-22; Durant, Civilization, III, 665-70;
Easton, Heritage, pp. 418-34; Caldwell and Gyles, Ancient World, pp. 567-80,
passim; Nice, Law, pp. 247-'8; Cantor, Medieval, pp. 83-84; Elliott and
McDonald, Heritage, pp. 334-36.
152. _
infra, p. 89.
153

Easton, Heritage, p p . 405-39; Lee, Roman Law, p. 22; Maitland,
"Origins," p. 14.
154

It is not known if this system was connected in any way with
the previous one in Classical Greece,
supra, p. 82.
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1 55

Easton, Heritage, p p . 435-511; Caldwell and Gyles, Ancient
World, pp. 574, 585.
Comitatus was a personal Germanic relationship between man
and his lord which had developed out of the early Germanic league of
companions. Easton, Heritage, pp. 426, 527, 714-15.
Easton, Heritage, pp. 525-49, 687; Elliott and McDonald,
Heritage, p. 338; Nice, Law, p. xi; Wormser, Law, pp. 28-174, passim.
138 see n. 164.
159

supra, p. 87.

160
Wormser, Law, p. 183.
161
see n. 164.
162
Louis M. Hacker, The Triumph of American Capitalism:
the
Development of Forces in American History to the End of the Nineteenth
Century (New York: Columbia University Press, 1940), p. 39 (Hereinafter
referred to as, Hacker, American Capitalism).

Elliott and McDonald, Heritage, pp. 249-338, passim; Easton,
Heritage, pp. 134-616, passim; Maitland, "Origins," pp. 14-15; Nice, Law,
p. xi; Caldwell and Gyles, Ancient World, p p . 586-87; Elton, Renaissance,
pp. 151-95; Wormser, Law, pp. 175-203, passim; Hacker, American Capitalism
p. 39.
*83see n. 168.
^^Mehren, "civil Law," p. 489.
167

H. D. Hazeltine, "Vacarius as Glossator and Teacher," The Law
Quarterly Review, e d . by A. L. Goodhart, Vol. XLIV (London:
Stevens &
Sons, 1928), p. 352 (Hereinafter referred to as. Hazel tine, "Vacarius").
H. D, lIsselLine, in 1928, was a Professor of Law and a writer on Roman law
168
Wormser, Law, pp. 190-97; Lee, Roman Law, pp. 22-25; Easton,
Heritage, pp. 479-649, passim; Cantor, Medieval, pp. 217-22; Maitland,
"Origins," pp. 14-15; Trevor-Roper, Christian Europe, pp. 131-51, passim;
Mehren, "Civil Law," pp. 488-89; Hazeltine, "Vacarius," p. 352; Smith,
Institutions, p. 134; Elliott and McDonald, Heritage, pp. 249-50, 349.
^^Elton, Renaissance, pp. 118-20. Thomas Starkey was an English
humanist. His Dialogue Between Reginold and Thomas Lupset was written in
1535, but not printed until 1871. Elton, Renaissance, p. 118.
1 70

Fisch, "Notes," p. 487; Maitland, "Origins," pp. 27-29; Leedom,
"Jus tice It pp. 325-26; Elton, Renaissance, pp. 118-20, 140-41.

1 23
171

see n. 173. Jeremy Bentham (1743-1832) was an important English
jurist, philosopher, economist, and political theorist. He was the founder
of Utilitarianism.
tnlra, p p . «7, 104.
173
Wormser, Law, pp. 219-21; Fisch, "Notes," pp. 485-513, passim;
Lee, Roman Law, pp. 23-25; Rene David and Henry D. deVries, "French Legal
Traditions," in The Life of the Law: Readings on the Growth of Legal In
stitutions , ed. by John Honnold (London: The Free Press of Glencoe, Collier-Macmillsn Limited, 1964), pp. 509-12 (Hereinafter referred to as,
David and deVries, "French"); Clement A. Lounsberry, North Dakota History
and People: Outlines of American History (3 vols.; Chicago: The S. J.
Clarke Publishing Company, 1917), I, 438-39 (Hereinafter referred to as,
Lounsberry, North Dakota); F. A. Lawson, A. E. Anton, and L. Neville Brown,
Amos and Walton's Introduction to French Law (2nd e d .; Oxford: Clarendon
Press, 1963), pp. 5-7; William B. Fisch, interview held at the University
of North Dakota School of Law, Grand Forks, Feb. 11, 1970) (Hereinafter
referred to as, Fisch, interview, date); Revised Codes North Dakota 1895,
p. iii (1895). Professor Fisch is presently a Professor of Law at the
University of Missouri School of Law, Columbia, and he was a former Pro
fessor of Law at the University of North Dakota School of Law, Grand Forks.
Charles Dumoulin was a French jurist. Jean Baptist Cobert ( 1619- 1683) was
Comptroller-General to the French king, Louis XIV. Robert Joseph Pothier
was an eighteenth century French jurist. Jacques Regis Cambaceres was a
French jurist.
1 *7/
'‘"'In 1624, the Dutch established Fort Orange (Albany) as the
first permanent white settlement in New Netherland (the New York region).
In 1625, they began constructing New Amsterdam (New York City).
In 1664 ,
the Dutch surrendered New Amsterdam to England. King Charles II of England
gave his brother, James, the Duke of York, a charter for the territory.
Under the Treaty of Breda ( 1667) the Dutch officially gave up all of New
Netherland to England. The English named the territory New York after the
Duke of York. When England gained control of New York, the Duke1s Laws
were promulgated for it. The New York Charter of Liberties was produced
in 1683 by the first New York General Assembly. In 1777 , the first New
York Constitution was adopted.
It established as a part of the organic
act of the State the English Common law, the acts of the Colonial Legis
lature forming the law in i//5, as well as the "Resolves" of the provincial
congresses and conventions and revolutionary governments. At the opening
of the second session of the State Legislature, Governor Clinton recom
mended a revision to clarify the laws. A committee was appointed to do so,
but nothing was done.
In 1786, an act was passed to collect and reduce
into proper form for enactment all such statutes of Great Britain and
England and of the Colonial Legislature as were continued in force and
under Article 35 of the Constitution of 1777. Samuel Jones and Richard
Varick were appointed to perform the task. They recast the English stat
utes and the Legislature adopted their work.
On February 27, 1788, the
Legislature stated the previous English statutes were no longer law in
New York. The acts of the State Legislature since the Revolution were
not included in this revision. The Jones and Varick revision was followed
by the private revision of Thomas Greenleaf.
It was followed by the Kent
and Radcliff revision. The new Revised Laws of 1813 systematized the law.
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The Revised Statutes of 1827-28 systematized 3nd made additions to the
law. J. 0. Muus, "The Origin of the North Dakota Civil Code," Dakota
Law Review, IV (June, 1932), 107-09 (Hereinafter referred to as, Muus,
"Civil Code"); supra, p. 66.
^^see n. 180.
Edward Livingston (1764-1836) was an American statesman who was
b o m at Clermont, Columbia County, New York. He was an attorney who was
admitted to the Bar in 1785. He was elected to Congress in 1794 by the
New York City district. He was re-elected in 1796 and again in 1798.
In 1880, he refused to run again for Congress and accepted the appoint
ments of United States Attorney for the District of New York and Mayor
of New York. In 1803, he moved to New Orleans, Louisiana, where he prac
ticed law. In 1820, he was elected a member of the Louisiana Legislature.
In 1821, he was appointed to a codification commission which was to revise
and codify the civil, penal, and procedural laws of Louisiana. The fin
ished codes were presented to the Louisiana Legislature in 1825.
Sir
Henry Maine described him as "the first legal genius of m o d e m times."
Friedman, American Law, pp. 152-54; "Livingston, Edward," Dictionary of
Amer-'can Biography, 1933, XI, 309-12 .
David Dudley Field (1805-1894), a lawyer and a law reformer, was
born at Haddam, Conn., as the eldest sen of Rev. David Dudley Field and
Submit (Dickinson) Field. His father was a graduate of Yale College in
1802, and a descendant of Zechariah Field, who had emigrated from York
shire, England, to Boston (ca. 1629). His mother was the daughter of
Captain Noah Dickinson of Somers, Conn. Both his grandfathers had been
officers in the Revolution. He was one of a family of eight sons and
two daughters, among whom were Stephen D. Field--Associate Justice of
the United States Supreme Court, Cyrus W. Field, Henry M. Field, and the
future mother of Associate Justice David Josiah Brewer of the United
States Supreme Court. Field attended the Academy at Stockbridge, Mass.,
and Williams College, from which he withdrew before the graduation of
his class in 1825. He studied law with Harmanus Bleecker in Albany, and
with the firm of Henry and Robert Sedgwich in New York. In 1828, he was
admitted to the New York Bar. Two years later, he became the partner of
Robert Sedgwich.
He devoted his life to law and law reform. He was a
prominent lawyer for sixty years. And he was a prominent attorney in
the great cases argued before the United States Supreme Court during the
years following the Civil War. Although he had become a leader among
the nation's piuuiiiicsul practicing attorneys, the work in which he made
a permanent name for himself was that of law reform--especially the cod
ification of law, both municipal and international law. It was through
his efforts and work between 1839 and 1865 that the Common law of the
State of New York was codified. He was a member of both the Practice
and Code commissions which codified the substantive and procedural laws
of New York. His Code of Civil Procedure has been adopted in whole or
in part by 24 states and several foreign countries. California adopted
all five of his codes. Principally through his efforts and work, a Draft
Outline of an International Code was published in 1872. It dealt with
the relations between states in time of peace, ihe second edition of
this Code was published in 1876, which included Part II on war. He was
instrumental in the formation of the Association for the Reform and Cod
ification of the Law of Nations in 1873. He died a year later.
"Field,
David Dudley," Dictionary of American Biography, 1931, VI, 360-62; "Field,
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Stephen Johnson," Dictionary oC American Biography, 1931, VI, 372.
176seo. n. 180.
^77Tilton stated this commission failed to accomplish their as
signment largely because men of ability refused to under take the task.
Horace G. Tilton, "History of the Dakota Codes," The Monthly South Dakotan,
I (Oct., 1898). 90 (Hereinafter referred to as, Tilton, "Dakota Codes").
178

It has been stated the New York Code Commission Report of 1865
also contained a Maritime Code. infra, p. 100.
179

see n. 180.

180

Fisch, "Notes," pp. 485, 493-94; Revised Codes North Dakota
1895, pp. iii-iv (1895); Honnold, Law, pp. 100-03, 106; Lounsberry, North
Dakota, I, 437-39; Tilton, "Dakota Codes," p. 90; Friedman, American Law,
pp. 151-55; Muus, "Civil Code," pp. 103-19; William B. Fisch, "The Dakota
Civil Code: More Notes For an Uncelebrated Centennial," North Dakota Law
Review, XLV (Fall, 1968), 37 (Hereinafter referred to as, Fisch, "More
Notes"); Clement A. Lounsberry, "The North Dakota Codes," The Record, I
(Aug., 1895), 32 (Hereinafter referred to as, Lounsberry, "Dakota Codes");
Maurice Harrison, "The Movement Leading to Codes in the West," in The Life
of the Law: Readings on the Growth of Legal Institutions, ed. by John
Honnold (London: The Free Press of Glencoe, Collier-Macmillan Limited,
1964), pp. 104-06 (Hereinafter referred to as, Harrison, "Codes in the
West"); Draft of a Civil Code For the State of New York, p. i (1862): The
Civil Code of the State of New York, pp. i-xxxii (1865); Draft of a Penal
Code For the State of New York, pp. i-vii (1864); The Penal Code of the
State of New York, pp. i-viii (1865); David Dudley Field, "Reasons For
Codification," in The Life of the Law: Read ,ngs on the Growth of Legal
Institutions, ed. by John Honnold (London: The Free Press of Glencoe,
Collier-Macmillan Limited, 1964), pp. 113-5; South Dakota Code of 1939,
I, 3-5 (1939); Everett v. Buchanan, 2 Dak. 249, 261; infra, p. 100; see
n. 172.
10 1
Harrison , "Codes in the Wes; " p. 104. Maurice Harrison was
a Professor of Law (1910-1919) and a Dean (1919-1924) at the Hastings
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182supra, pp. 86-87.
■^“'Everett v_. Buchanan, 2 Dak. 249, 261; Blackstone probably was
Sir William Blackstone of England (1723-1780); Kent probably was Chancel
lor James Kent of New York (1763-1845); and Story probably was Associate
Justice Joseph Story of Mass. (1779-1845). Judge Shannon was chairman of
the codification commission whi'h produced the Dakota Revised Codes of
1877■ infra, p. 102.
^^FLsch, "Notes," pp 493-513, passim; Fisch, "More Notes," p p .
37-43; Fisch, interview, Mar
20, 1970; Lounsberry, "Dakota Codes," p.
32; Honnold, Law, pp. 100-0;, Lounsberry, North Dakota, I, 437-39; Har
rison, "Codes in the West," p. 104; Maurice Harrison, "The First HalfCentury of the California Civil Code," in The Life, of the Law: Readings
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on the Growth of Legal Institutions, ed. by John Honnold (London: The
Free Press of Glencoe, Collier-Macmillan Limited, 1964), pp. 126-27;
supra, p. 7 4 ; see n. 173.
185

Doane Robinson, History of South Dakota: Together With Per
sonal Mention of Citizens of South Dakota (2 vols.; n.p.: B. F. Bowen
& Co.. Publishers, 1904), I, 463 (Hereinafter referred to as. Robinson,
South Dakota) .
1 8 6 Ibid., I, 463-64.

187. ,
infra, p. 3 3 8 .
188
Robinson, South Dakota, I, 464.
189
Luella J. Hall, "History of the Formation of Counties in North
Dakota," in Collections of the State Historical Society, ed. by 0. G.
Libby, Vol. V (Grand Forks, North Dakota: Normanden Pub. Co., 1923), pp.
169-75; Howard Roberts Lamar, Dakota Territory, 1861-1889: a Study of
Frontier Politics, Yale Historical Publication, ed. by David Horne, mis
cellany 64 (New Haven: Yale University Press, 1956), pp. 39, 48-49 (Here
inafter referred to as, Lamar, Dakota Territory); Herbert S. Schell,
History of South Dakota (Lincoln: University of Nebraska Press, 1961),
p. 99; Dakota Herald (Yankton, Dakota), July 9, 1872, p. 2 (Hereinafter
referred to as Herald) ; supra, p. 24.
190

Lamar, Dakota Territory, p. 48; Statutes at Large, XII, c. 8 6 ,
secs. 9, 16, pp. 241-42, 244 (1861); supra, pp. 6 , 24.
1 91

Tilton and Schell have stated the Code of Civil Procedure that
was adopted by the first Dakota Assembly in 1862 came from Ohio. Doane
Robinson, however, claimed this Code came from New York. Professor Fisch
stated the Ohio Code of Civil Procedure apparently was an Ohio version of
the Field New York Code of Civil Procedure of 1848. Tilton, "Dakota Codes,"
p. 90; Fisch, interview, May 5, 1971; Herbert S. Schell, Dakota Territory
During the Eighteen Sixties, Report No. 30, Governmental Research Bureau
(Vermillion: University of South Dakota, Aug., 1954), p. 65 (Hereinafter
referred t-n as. Schell. Dakota Territory): Robinson, South Dakota, T . 195:
supra, pp. 9 4 -9 6 .
i no

Lounsberry stated the first Dakota Assembly in 1862 enacted
civil, criminal, judicial, and probate codes. Lounsberry, North Dakota,
II, 278.
193

Tilton noted a Penal Code was enacted in 1862 which was not
repealed until 1865 when the Field New York Penal Code was adopted. He
also noted a Justices' Code was enacted in "1863" which was repealed and
a new one adopted in "1863." Tilton, "Dakota Codes," p. 91.
^ ^ T h e p-^gu New York Civil Code that was adopted by the Assembly
on January 12, 1866, is also known as the "Field Code;" the Code of Civil
Procedure that New York had adopted in 1848, however, is the one most
frequently referred to as the "Field Code." Fisch, "Notes," p. 485.
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No evidence has been found which would indicate a Maritime
Code was included in the Report on the Field New York codes.
19fS
Judg* Peter C. Shannon, Dakota's fourth Supreme Court Chief
Justice and Chairman of the codification commission which produced the
Dakota Revised Codes of 1877, has evidently noted the first draf; of the
Penal Code of the Field New York codes was presented to the New York
Legislature in 1864 and, in the following January, it was enacted in
Dakota; he further noted the final report if the Civil Code was made to
the New York Legislature in February, 1865, and within a year thereafter
the Dakota Assembly adopted it. Lounsberry, "Dakota Codes," p. 32;
Lounsberry, North Dakota, I, 437.
197

Robinson, South Dakota, I, 195; Schell, Dakota Territory, p.
65; Leedom, "Justice," pp. 326-27; Lounsberry, North Dakota, I, 278, 43738; Lounsberry, "Dakota Codes," p. 32; Fisch, "Notes," p. 485; Fisch,
"More Notes," p. 37; Tilton, "Dakota Codes," pp. 90-91; Moses K. Armstrong,
History of Southeastern Dakota: Its Settlement and Growth, Geological and
Physical Features--Counties, Cities, Towns, and Villages--Incidents of
Pioneer Life--Biographical Sketches of th>i Pioneers and Business Men--With
a Brief Outline History of the Territory in General (Sioux City, Iowa:
Western Publishing Company, 1881), pp. 63-92, passim; Moses K. Armstrong,
The Early Empire Builders of the Great West, compiled and enlarged from
the author's Early History of Dakota Territory in 1866 (St. Paul, Minn
esota: published by E. W. Porter, 1901), p. 63; Revised Codes Territory
of Dakota 1877, p. iv (1883); George W. Kingsbury, History of Dakota Ter
ritory, Vol. I of South Dakota: Its History and Its People, cd. by George
Martin Smith (5 vols.; Chicago: The S„ J. Clarke Publishing Company,
1915), pp. 268-430, passim (Hereinafter referred to as, Kingsbury, History
of Dakota); The Dakotaian (Yankton, Dakota), June 3, '*852, p. 2 (Herein
after referred to as Dakotaian) ; Union and Dakotaian ^ Y a n k t o n , Dakota),
Dec. 10, 1864, p. 3 (Hereinafter referred to as Dakotaian); Dakotaian,
Dec. 17, 1864, p . 3; Dakotaian, Dec. 24, 1864, p. 3; Dakotaian, Dec. 16,
1865, pp. 1, 2; Dakotaian, Dec. 30, 1865, pp. 1, 2; infra, p. 100.
Enos Stutsman was born in Fayette County, Indiana, on Dec. 14,
1826. He was of German ancestry. His father was born in Pennsylvania.
They moved to Ohio in 1779 and in i.825 his father moved to Indiana. Ten
years iater, they moved to Coles County, Illinois. He studied iaw in
Coles County and was admitted to the Bar in 1851. In 1855, he moved to
Des Moines, Iowa. A year later, he moved to Sioux City, Iowa. And in
1858, he moved to Yankton, Dakota. George W. Kingsbury, "Enos Stutsman,"
Collections of the State Historical Society of North Dakota, Vol. I (Bis
marck, North Dakota: Tribune, State Printers and Binders, 1906), pp.
350-54.
Judge Shannon stated, "our civil procedure of 1867 was . . .
extracted from the New York original of 1849, . . . "
Lounsberry, "Da
kota Codes," p. 32. According to the Dakota Revised Codes of 1877, the
Code of Civil Procedure which had been enacted into law by the 1862 A s 
sembly ". . . was repealed by implication in 1868, and expressly in 1873."
Revised Codes Territory of Dakota 1877, pp. iv-v (1883). Apparently,
Leedom mistook the Field New York Code of C L .il Procedure that Dakota
adopted in 1868 as an abridged version of the Field New York Civil Code
which had been enacted into law bv Dakota in 1866. Leedom, "Justice,"
p. 327.
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Goodspeed stated the Code of Criminal Procedure had been
adopted by Dakota in 1868. Weston Arthur Goodspeed, e d i n - c h i e f , The
Province and the States: a History of the Province of Louisiana Under
France and Spain, and of the Territories and States of the United States
Formed Therefrom (7 vols.; Madison, Wisconsin: The Western Historical
Association, 1904), VI, 281 (Hereinafter referred to as, Goodspeed,
Province) .
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Schell, Dakota Territory, p. 65; Kingsbury, History of Dakota,
I, 509; Tilton, "Da.ota Codes," pp. 90-91; Lounsberry, North Dakota, I,
437; Lounsberry, "Dakota Codes," p. 32; Leedom, "Jutice," p. 327; Revised
Codes Territory of Dakota 1877, pp. iv-v (1883); Goodspeed, Province, VI,
281-82; Revised Codes North Dakota 1895, p. v (1895); supra, pp. 99-100.
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Revised Codes North Dakota 1895, p. v (1895).
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Tilton, "Dakota Codes," p. 91. Horace G. Tilton was a lawyer
and a judge. He was born in Knox County, Ohio, on June 16, 1860. He
graduated from Ohio Wesleyan University in 1884 and was admitted to the
Ohio Bar in 1887. He moved to Vermillion, South Dakota, and began prac
ticing law there in 1892. He was State's Attorney in Clay County for
three terms. He was county judge from 1918 to 1925. He was the author
of the Tilton's Index Digest which was the first digest of the decisions
of the supreme courts of Dakota Territory and the states of North Dakota
and South Dakota. He was a Republican and a member of the Methodist
Church, the Masonic Lodge, and the I.O.O.F. Lodge. He died on June 24,
1932, at Rapid City, South Dakota. L. K. Fox, ed., Who's Who Among South
Dakotans, Vol. II (Pierre, South Dakota: Fox & Kindley, 1928), p. 230;
Clay County Clerk of Courts, Interlibrary Loan, I. D. Weeks Library,
University of South Dakota, Vermillion, South Dakota, 1971,
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Lounsberry, "Dakota Codes," p. 32. Bartlett Tripp was a prom
inent Yankton Democrat and attorney who became Chief Justice of the Dakota
Supreme Court in 1885. Judges Shannon and G. G. Bennett were more respon
sible for the Dakota Revised Codes of 1877 than was Bartlett Tripp. Tripp
was allegedly ill most of the time; Shannon and Tripp, however, did not
get along.
204 Everett v_. Buchanan, 2 Dak. 249, 261; South Dakota Code of
1939, I, 4 (1939).
“^ Revised Codes North Dakota 1895, pp. v-vi (1895); Kingsbury,
History or Dakota, I, 560, 678, 681; Laws of Territory of Dakota, c. 36,
sec. 1, p. 69, (1873); Herald, Dec. 10, 1872, p. 2; Yankton Press, Dec.
11, 1872, p. 3.
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Kingsbury stated Harris was appointed by the territorial
Kingsbury, History of Dakota, III, 929.

>07,see n , 209.

Calvin J. B. Harris was born at Danville, Vermont, in 1844. He
located at Yankton, Dakota, in 1870. He served in the Sixth Vermont
throughout the Civil War. And he was a Democratic candidate for the
Office of Attorney General of South Dakota in 1906. W. H. H. Beadle,

"Memoirs of General William Henry Harrison Beadle," in South Dakota His
torical Collections, Vol. Ill (Aberdeen:
South Dakota Historical Society,
1906), pp. 129-30 (Hereinafter referred to as, Beadle, "Memoirs").
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Laws of Territory of Dakota, Memorial No, 3, p. 195, (1873).
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Ibid.i Ibid., c. 36, sec. 1, p. 69, (1873); Laws of Territory
of Dakota, c. 33, secs. 1-6, pp. 76-77, (1875); Ibid., c. 35, secs. 1-527,
pp. 79-162, (1875); Revised Codes Territory of Dakota 1877, pp. iv-vi,
(1883); Robinson, South Dakota, I, 268; Kingsbury, History of Dakota, I,
430; Kingsbury, History of Dakota, II, 1023-24; Kingsbury, History of
Dakota, III, 929, 933; Tilton, "Dakota Codes," p. 91; Lounsberry, North
Dakota, I , 437-38; Lounsberry, "Dakota Codes," p. 32; Goodspeed, Province,
VI, 28*1-82; Fisch, "More Notes," p. 37; Revised Codes North Dakota 1895,
p. vi, (1895); Beadle, "Memoirs," pp. 129-36; Herald, Jan. 13, 1874, p.
2; Herald, Feb. 17, 1874, p. 2.
Judge Granville G. Bennett was appointed on Feb. 5, 1875, to be
an Associate Justice of the Dakota Supreme Court. He resigned from his
judgeship and was elected Congressional Delegate from Dakota in 1878.
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CHAPTER III

DAKOTA COURT STRUCTURE, 1861-1873

The territorial court structure involved the various courts of
he Dakota judicial system, thei*

.:;j

live jurisdiction, their appeals

process, the boundaries of the judicial districts, the times and places
for the courts to convene, and ancillary institutions.

This chapter is

a discussion of the basic court structure as provided by the Organic Act
of 1861 and the development of this structure during the frontier period
of Dakota Territory (1861-1873).
Since the Constitution has granted Congress the power to dispose
of and to make all needed rules and regulations respecting the territory
or other property belonging to the United States, the Congress set up
the basic outlines for the judicial system of Dakota Territory in the
Organic Act of March 2, 1861.^ This judicial system in turn

was the re

sult of a process of evolution which had been going on since the 1787
Northwest Ordinance and in fact the Ordinance also was based upon judi
cial and legal developments which can be traced back to Colonial America,
England, the Carolingian Empire, the Lombard Kingdom, and antiquity.

The

Organic Act stated that the judicial power of Dakota Territory was to be
vested in a supreme court, in three district courts, in probate courts,
and in justices of the peace courts.

2

The territorial, judicial system

was under the control of a chief justice and two associate justices who
were appointed by the President and approved by the Senate for a period
130
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of four years.

Together, the three justices composed the Dakota Supreme

Court; and individually, each was a district judge for one of three ju
dicial districts.

The supreme and district courts had jurisdiction over

cases which developed under both federal and territorial law.
were two sides to these courts.

Thus, there

The supreme court was the Dakota Supreme

Court as well as acting in the capacity of a United States Circuit Court
of Appeals except for not having any original jurisdiction.

One side of

the district court was a United States District Court and the other was
a Dakota District Court.

Those cases which were appealed from the Dakota

Supreme Court went directly to the United States Supreme Court for final
*3
determination.
The Organic Act further stated the Dakota Supreme Court was to
consist of a chief justice and two associate justices--of which any two
constituted a quorum, who were to hold, annually, a term at the terri
torial seat of government.

The first six days of every term, or so much

thereof as might have been necessary, had to be appropriated to the trial
of causes arising under the Constitution and laws of the United States.
This gave the Supreme Court its federal circuit court jurisdiction with
the exception of not having any original jurisdiction.^

The three judges

were to appoint the Supreme Court's clerk and this clerk was to hold his
office at the pleasure of the Court for which he had been appointed.

The

Territory was to be divided into three judicial districts and a district
court was to be held in each of the three districts by one of the Supreme
Court justices at such times and places as may have been prescribed by
law.

The justices were, after their appointments, respectively, to re

side in the districts which were to have been assigned to them."’
The Organic Act also stated the jurisdiction of the Dakota Supreme
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Court, both appellate and original, was to be limited by law.

It pos

sessed chancery (equity) as well as Common-law jurisdiction, and authority
for redress of all wrongs committed against the Constitution or laws of
the United States, or of the Territory, affecting persons or property.^
The first Assembly (1862) enacted a law which stated the Supreme
Court justices were to make a biennial report to the Assembly on the de
fects, omissions, or imperfections in the law codes whi •'

h had passed

In regard to this law, Governor Edmunds, in his December, 1864, message
to the fourth Assembly, stated:

"I believe this to be not only a good

but a very wise provision, though the judges heretofore have not seen
fit to present their views to the Legislature on this very important sub
ject."^

The first Assembly also gave the Supreme Court power to make and

revise the general rules of the Supreme Court al the first session of
that Court after the 1862 code had taken effect, and every two years there
after, and to make amendments that may have been necessary to carry into
O
effect the provisions of the law codes which had been enacted.
On December 11, 1867, the Bar of Dakota appointed a committe con
sisting of Gideon C. Moody, E. H. Brackett, and Enos Stutsman, all of
Yankton County, t:o draft Supreme Court practice rules which were to be
submitted to its justices for their approval.

On January 19, 1870, the

French Court appointed a committee to draft Court rules which were to be
submitted to the Supreme Court for its approval.

The committee consisted

of United States District Attorney Cowles, ex-Chief Justice Bartlett, and
ex-United States District Attorney Hand.

Q

Meanwhile, the Organic Act stated writs of error,'*'® bills of ex11

ception,

1O

and appeals

were allowed in all cases from the final deci

sions of the district courts co the Dakota Supreme Court, under such
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regulations as may have been prescribed by law; but in no case removed
to it was trial by jury allowed in it.

The Supreme Court, and its jus

tices, respectively, were to grant writs of habeas corpu s ^

in all cases

in which the same were grantable by the United States judges in the Dis
trict of Columbia.

Writs of error and appeals from the final decisions

of the Dakota Supreme Court were allowed and could be taken to the United
States Supreme Court in the same manner and under the same regulations
as troiu aie United States circuit courts where the value of the property
or the amount in controversy to be ascertained by the oath or affirmation
of either party, or other competent witness, exceeded one thousand dol
lars .^
The 1867-68 Code of Civil Procedure15 stated the Dakota Supreme
Court had exclusive jurisdiction to review upon appeal every actual de
termination thereafter made at any regular or special terms of the dis
trict courts in Dakota in the following cases and no other:
1. In a judgment in an action commenced therein or brought there
from another court, and upon the appeal from such judgment, to review
an intermediate order involving the merits, and necessarily affecting
the judgment;
2. In an order affecting a substantial right, made in such action,
when such order in effect determines the action, and presents a judg
ment from which an appeal might be taken, and when such order grants
or refuses a new trial; but no appeal to the supre «. court from an
order granting a new trial shall be effectual for any purpose, unless
the notice of appeal contain an assent on the part of the appellant
that, if the order be affirmed, judgment absolute shall be rendered
against the appellant. Upon every appeal from an order granting a
new trial; if the supreme court shall determine that no error was
committed in granting the new trial, they shall render judgment ab
solute upon the right of the appellant; and after the proceedings
are remitted to the court from which the appeal was taken, an assess
ment of damages or other proceedings to render the judgment effectual,
may be there had, in cases where such subsequent proceedings are req
uisite ;
3. In a final order affecting a substantial right made in a spe
cial proceeding, or upon a summary application in an action after
judgment, and upon such appeal to review any intermediate order in
volving the merits and necessarily affecting the order appealed from;
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4.
Whenever the decision of any motion heretofore made, or of
any motion hereafter to be made in the district court of this terri
tory at a special term thereof, involves the constitutionality of
any law of this territory or has been or shall be placed, in the
opinion or reason from such decision of the justice making such de
cision, upon the unconstitutionality of such law, then an appeal
shall lie and may be entered upon such decision, to the general term
of said supreme court; provided however, that the time for appealing
from such decision, or from such order, shall not be extended
hereby.16
The 1867-68 Code of Civil Procedure also stated that the Dakota
Supreme Court could reverse, affirm, or modify, the judgment or order
appealed from, in whole or in part, as to anv or all of the parties; and
its

' lent was i_o be remitted to the court appealed from, to be enforced

according to law.

In addition to the appeals provided for in the Code, it

also allowed writs of error on all final decisions, on all judgments,
orders, and motions of the district courts to the Dakota Supreme Court,
under such regulations as might be prescribed by the rules of the Supreme
Court.

This Code further stated that the concurrence of two justices was

necessary to pronounce a judgment.
to be reheard.

If two did not concur, the case had

No more than two rehearings, however, could be had; and

if, on the second rehearing, the two justices did not concur, the judg
ment had to be affirmed.

The 1872-73 Assembly enacted a law that allowed

writs of error, bills of exception, and appeals to the defendant in all
criminal cases, when required by him, under such rules and regulations
as the Supreme Court might prescribe.

And at its first annual session,

the Supreme Court was to make all necessary rules and regulations to
carry this law into effect.^
The 1867-68 Code of Civil Procedure stated the Supreme Court could,
by general rules, provide what cases were to have a preference on its
Calendar.

On a second and each subsequent appeal to the Supreme Court,

or when an appeal had once been dismissed for defect or irregularity,
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the case was to be placed upon the Calendar as of the time of filing the
first appeal.

And whenever in any action or proceeding in which the

people of the Territory, or any territorial officer, or any board of ter
ritorial officers, were, or were to have been the sole plaintiff or de
fendant, an appeal had been or might have been brought from any judgment
or order for or against him or them, in any court, such appeal was to
have a preference in the Supief.n Court and might be moved by either party
out of the order on the Calendar.

And the 1867-68 Assembly stated that

either party to any action that was then or might thereafter be pending
in the Court could have the right of one continuance as of course upon
application to the Court.

18

Meanwhile, during Dakota's frontier period there were three courts
--the Bliss Court, the Bartlett Court, and the French Court.

The Bliss

Court existed from 1861 to 1864, and at che beginning of this period,
on July 31, 1861, Dakota Governor Jayne proclaimed that there was to be
held annually at the territorial seat of government one term of its Su
preme Court which was to begin on the first Monday in June.

Meanwhile,

the first Dakota general election in which the first territorial Assembly
was elected, was held on September 16, 1861.

The Assembly convened its

first session on March 17, 1862; the Assembly's Council and House of Rep
resentatives both had a judiciary committee; and the Assembly passed many
laws--some of which pertained to the territorial judicial system.
ceeding Assembly sessions also dealt with the system.
(1862-63) convened on December 1, 1862.

Suc

The second Assembly

It passdd an act which stated

that the Supreme Court was to be held at Yankton, Dakota Territory, an
nually, on the first Tuesday of December.

It also gave the Chief Justice

power to call special terms of the Supreme Court.

19
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The Bartlett Court existed from 1865 to 1869.

The 1867-68 Code

of Civil Procedure stated that the times and places of holding the Supreme
Court terms were to be and to remain as they were then or as they might
thereafter be provided by law.

On December 11, 1867, the Bar of Dakota

had requested the time of holding the Supreme Court annual term be changed.
The Supreme Court justices apparently did not oppose such a change.

On

December 14, the Yankton Union and Dakotaian reported that the first Tues
day in February had been suggested.

It stated:

"The present time of

holding the supreme court is when everybody is busy.

The Judges want to

see the members of the Legislature, the members want to see the Judges,
and the attorneys want to see them all."20

The 1867-68 Assembly then

changed the time the annual term of the Supreme Court was to convene from
the first Tuesday of December to the second Tuesday in January of each
year.

In the Code of Civil Procedure it is also stated that the Supreme

Court could be held in other buildings than those designated by law as
places for holding courts, and at a different place in the same city,
from that at which it was appointed to be held.

The Code further stated

any one or more of the justices could adjourn the Court, with the like
effect as if all were present.

On December 18, the 1868-69 Assembly fur

ther changed the Lime of commencing t’
n <=> annual Supreme Court term from
the second Tuesday of January to the third Tuesday in January, and the
O1
term was to continue as long as its business required.
The French Court existed from 1869 to 1873, and on December 29,
1870, the 1870-71 Assembly passed an act which provided that the annual
Supreme Court term was to be held at Yankton.

The act also changed the

term's commencement date from the third Tuesday of January to the first
Tuesday of January of each year.

The Court term was to continue as long
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as the Court business required.

?9

The second court in importance in the Territory was the district
court.

According to the Organic Act of 1861, Dakota Territory was to be

divided into three judicial districts and a district court was to be held
in each of the three districts by one of the Supreme Court justices, at
such times and places as may have been prescribed by law.

It further

stated the justices were, after their appointments, respectively, to reside in the districts which were to have been assigned to them. J
This Act also stated each district court, or its judge, would
appoint its clerks, who also would be the register-in-chancery (equity),
and would keep his office at the place where the court was to be held.
An act of the first Assembly (1862) gave each of the district judges the
authority to appoint a clerk for the district court in each of the organ
ized counties within his judicial district.

This appointment had to be

made in writing by the district judge and could

be revoked at any time

by the judge.

at the

his county.

The clerk had to keep his office

countyseat of

The second Assembly (1862-63) changed this clerk appointive

procedure with an act which stated there was to be one district court
clerk in each judicial district who had to reside in his respective dis
trict and who was given the authority to appoint a deputy clerk in each
of the organized counties within his judicial district.

The 1870-71 As

sembly changed this again and stated that the judge of each judicial dis
trict was authorized to appoint a clerk of court for each county within
9/
his district (see Appendix II).“
According to the Organic Act of 1861, each of the three district
courts had and exercised the same jurisdiction,

in all

cases arising under

the Constitution and laws of the United States,

as was

vestedin the
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circuit and district courts of the United States.

The jurisdiction of

these three district courts, both appellate and original, was to be limited
by law.

They possessed chancery (equity) as well as Common-law jurisdic

tion, and authority for redress of all wrongs committed against the Con
stitution or the laws of the United States, or of the Territory, affecting
persons or property.

The first six days of every term of these district

courts in Dakota, or so much thereof as might have been necessary, had to
be appropriated to the trial of causes arising under the Constitution and
laws of the United States.

This authorized the federal and territorial

sides of the district courts.^
Chief Justice Bartlett, in the 1867 Second District Court's case,
o£
United States v. Stickney,'" stated that each cf the Supreme Court justices
acting as a United States Court had jurisdiction in the Indian country;
their jurisdiction was concurrent, and the district which first took
cognizance of the person or thing concerning the litigation was had would
exercise the jurisdiction.

He also stated that the writs of his District

Court, when transacting United States business, could and should run into
all parts of Dakota; whether the land was ceded or unceded made no difj. '—

l '_Lil a

l- .

I1i. i,U rLLi l_! 111_

vi

that no court but a United States Court could

exercise any jurisdiction over the Indian country, as Congress had placed
that country under the sole and exclusive jurisdiction of the United States.
On October 19, 1867, the Yankton Union and Dakotaian reported that the
Dakota Bar regarded this opinion as the most important decision ever
rendered in the Territory.^
In regard to the territorial side of the district court, Congress
stated that the district court judges were authorized to hold court within
their respective districts, in the counties wherein, by the laws of the
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Territory, courts have been or may be established, for the purpose of
hearing and determining all matters and causes, except those in which
the United States was a party; but the expenses of holding such courts
were to be paid by the Territory or by the counties in which the courts
were held, and the United States was to be in no case chargeable therewith.

An act of the first Assembly (1862) gave the district court

judges the power of keeping and maintaining the peace in their respec
tive districts and the authority to enforce all laws then in existence
or that were thereafter passed for the prevention and punishment of
offenses, or for the preservation and observation of the peace.^
The Code of Civil Procedure

30

enacted into law by the 1867-68

Assembly stated that the territorial district courts were Dakota courts
of justice.

It further stated that civil cases could be tried with a

trial by jury, trial by court, or trial by T*eferees.
tried with a trial by jury the jurors
than eight.

In a civil case

/ere not to exceed 12 nor be less

Tus parties involved could determine the number of persons

by agreeement, and in case of disagreement the number had to be 12.

In

civil cases, judgment could be had if a defendant failed to answer a com
plaint or an excess of a counter claim.

An ordpr made out of court, with

out notice to the adverse party, could be vacated or modified, without
notice, by the judge who made it, or could be vacated or modified on
notice, as other motions were made.

3 I

The Code of Criminal Procedure

39

enacted into law by the 1868-69

Assembly stated that there ■us in each of the judicial districts of Dakota
a territorial court denominated the district court.

It was a territorial

court of original criminal jurisdiction as well as being a court of record. J

It could be held in several different counties in the same dis
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trict as the D ’kota Assembly might direct.

It had jurisdiction:

1, To inquire, by the intervention of a grand jury or by the
information of the district attorney, of all public offenses com
mitted or triable in the county or district for which the court
might be held;
2, To inquire into the cause of the detention of persons im
prisoned in the jail of the county or district, and make an order
fo- their re-commitment or discharge, or otherwise, according to
law;
3, To exercise the powers conferred upon it by other provisions
of this cede.34
This Code further stated a grand jury was a body of men, not less than
12 nor more than 16 in number, returned at stated periods from the cit
izens of the county, before a court of competent jurisdiction, chosen
by lot, and sworn to inquire of public offenses committed or triable in
the county.

A grand jury could be drawn for every district court term

at the request of the district attorney or when the presiding judge
thought crimes had been committed which demanded examination by a grand
jury.

A district court's trial jury for a criminal case was drawn from

a list of 24 jurors and consisted of 12 men.

And the Code defined a

magistrate as an officer who had the power to issue a warrant for the
arrest of a person charged with a public offense and stated that the
OC
district court judges were included among such officers. J
The 1872-73 Assembly stated that all territorial criminal and
civil cases in Yankton County were to be submitted to and tried before
the United States grand and petit juries of the United States District
Court in and for the Second Judicial District of Dakota in the same man
ner as such cases were tried before the territorial grand and petit juries
of the Dakota District Court in and for Yankton County.

It further stated

that if the judge of these courts should at any time be of the opinion
that for any reason the territorial cases could not be tried as provided
above he was to order the necessary territorial grand and petit jurors
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in accordance with the laws then existing notwithstanding this act.^®
Meanwhile, the Organic Act stated that writs of error, bills of
exception, and appeals were allowed in all cases from the final decisions
of the district courts to the Dakota Supreme Court, under such regulations
as may have been prescribed by law.

Writs of error and appeals in all

federal cases had to be made to the Dakota Supreme Court as in other cases.
This Act further stated the district courts of Dakota, and their respec
tive judges, were to grant writs of habeas carpus in all cases in which
the same were grantable by the United States judges in the District of
O*7
Columbia.
The 1867-68 Code of Civil Procedure stated that any aggrieved
party could appeal cases allowed by the laws of appeal in this Code.
Upon an appeal from a judgment, the appellate court could review any
intermediate order involving the merits and necessarily affecting the
judgment.

Also, upon an appeal from a judgment or order, the appellate

court could reverse, affirm, or modify the judgment or order appealed
from, in the respect mentioned in the notice of appeal, and as to any
or all parties, and could, if necessary or proper, order a new trial.
When the judgment was reversed or modified, the appellate court could
make complete restitution of all property and rights lost by the eriuneous judgment.
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The 1868-69 Code of Criminal Procedure stated that an appellate
court, after hearing an appeal, had to give judgment without regard to
technical errors or defects, or to exceptions which did not affect the
substantial rights of the parties and an appellate court could reverse,
affirm, or modify the judgement appealed from, and could, if necessary
or proper, order a new trial.

This Code also stated that the territorial

governor had the power to grant reprieves, commutations, and pardons,
after conviction, for all offenses except treason and cases of impeach
ment, upon such condition, and with such restrictions and limitations,
as he might think proper, subject to the laws of this Code.^
The 1868-69 Code of Criminal Procedure also allowed writs of
error in criminal actions as they had previously existed.

The party

aggrieved, whether the Territory or the defendant, could appeal from
a judgment in a criminal action in the esses prescribed in this Code.
An appeal to the Dakota Supreme Court could be taken by the defendant
from a judgment on a conviction, and upon the appeal any actual deci
sion of the court in an intermediate order or proceeding forming a part
of the judgment roll, as prescribed by this Code, could be reviewed.
An appeal to the Supreme Court could be taken by the Territory in the
following cases, and no other:
1, Upon a judgment for the defendant on a demurrer to the
indictment;
2, Upon an order of the court arresting the judgment;
3, F r o m an order granting a new trial.40
An appeal could be taken as provided above as a matter of right.

An ap

peal had to be taken within one year after the judgment was rendered.
And, from all decisions of a board of county commissioners, upon matter
properly before them, an appeal by any aggrieved person was allowed to
the district court with jurisdiction over that county.^
Meanwhile, the Organic Act of 1861 stated that temporarily, and
until otherwise provided for by law, Dakota's governor could define the
territorial judicial districts and assign the judges, who may have been
appointed for Dakota to the several districts, and aiso appoint the times
and places for holding court in the several counties or subdivisions in
each of the judicial districts by proclamation that was to be issued by
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him.

The Dakota Assembly, however, at their first or any subsequent

session, could organize, alter, or modify such judicial districts and
assign the judges and alter the times and places of holding the courts
as to them might seem proper and convenient.
With Dakota already having been divided into three judicial dis
tricts by the Organic Act, Governor Jayne issued a proclamation on July
30, 1861, which defined these districts.

The First District contained

all that portion of the Territory bounded on the east by the east line
of Dakota, on the

south by the south

line of theTerritory, onthe west

by the range line

dividing ranges 53

and 54 (theline dividingDay and

Yankton counties), and on the north by the north line of Dakota (see Map
2, p. 144).

Its Court was to be held at Vermillion, with its first term

to be held on the first Monday in August, 1861, and thereafter, annually,
two terms of court, the first commencing on the third Monday in May and
the second beginning on the third Monday in September.

The Second Dis-

trl c t contained all that portion of the Territory bounded on the cast by
the range line dividing ranges 53 and 54 (dividing Yankton and Day coun
ties), on the south by the southern border of Dakota, on the west by the
range line dividing ranges
ties), and on the
p. 144).

57 and 58

north by the north

(dividing Yankton and BonHomme coun
line of theTerritory (see Map 2.

Its Court was to be held at Yankton with its first term to begin

on the third Monday in August, 1861, and thereafter, annually, on the
first Monday of May and September.

All that portion of Dakota west of

the line dividing ranges 57 and 58 (dividing Yankton and Bon Homme coun
ties) constituted the Third District (see Map 2, p.

144).

Its Court was

to be held at Bon Homme with its first term comnK.ucing on the third Monday
of May and September.

Although the Red River Valley settlements were

Map 2.— Dakota Territorial Judicial Districts, July 3 0 , 18bl
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placed within the First and Second Districts, there were no provisions
made for a district court to be held there.^
The 1862 Assembly created 18 counties (see Map 3, p. 146, and
Appendix I, p. 317, Map 3).

For judicial purposes, Jayne County was

attached to Yankton County, Hutchinson County was attached to Bon Homme
County, Gregory County was attached to Todd County, and Bruguier County
was attached to Charles Mix County.

The counties of Lincoln, Minnehaha,

and Brookings formed one county for judicial purposes with its district
court to be held at Sioux Falls, Minnehaha County.

Evidently eight of

the 18 counties were organized in 1862 (see Map 3, p. 146).
The first Assembly (1862) gave each of the district courts power
to hold special terms of court in any county within its district, provided
that, before such a special court term was to be held, the presiding dis
trict judge gave notice, in a newspaper of the county, of the time of
the court at least 20 days prior to the sitting of the court.

If there

was not a county newspaper, then in some paper in the nearest or adjoining
county.

The Assembly also granted authority to any other district judge

to hold court in any other district court if its judge was unable to hold
court for any reason. J
In his message to the second Assembly (1862-63) Governor Jayne
stated that many cases could not be brought before the federal courts
and would have to be postponed because no time or place for holding the
terms of the courts in the Territory had yet been designated by any act
of the Assembly.

He requested the Assembly to take action on this matter.

It acted on his request and placed the southeastern Dakota counties of
Clay, Cole, Lincoln, Minnehaha, Brookings, and Deuel within the First
District, with its Court to be held at Vermillion, Clay County, on the
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first Tuesday of May and September in each year.

The northeastern Dakota

counties of Kittson, Stephens, Chippewa, and Cheyenne were attached to
and formed a part of this District for all judicial purposes (see Map 4,
p. 148).

The Second District contained the southeastern Dakota counties

of Yankton and Jayne, with its Court to be held at Yankton, Yankton County,
on the third Tuesday of May and September of each year.

All that portion

of the ceded lands within the Territory not embraced within any county or
counties was attached to this District for judicial purposes (see Map 4,
p. 148).

The southeastern Dakota counties of Bon Homme, Hutchinson,

Charles Mix, Bruguier, Todd, and Gregory constituted the Third District,
with its Court to be held at Bon Homme, Bon Homme County, annually, on
the first Tuesday of June and October (see Map 4, p. 148).-^
On March 3, 1863, Congress created Idaho Territory out of the
eastern portion of Washington Territory and the western portion of Da
kota Territory west of the present North Dakota and South Dakota western
boundaries (see Map 4, p.

148, and Map 5, p. 149).

Due to the Indian

uprisings of 1862 and 1863, the settlers in the outlying areas departed,
and thus the organization of the counties of Todd, Charles Mix, and Min
nehaha lapsed (see Map 5, p. 149).

A Dakota Council bill, introduced in

December, 1863, during the third Assembly (1863-64), and passed by both
houses, repealed the law enacted by the first Assembly (1862) which had
established the northeastern Dakota counties of Kittson, Cheyenne, Ste
phens, and Chippewa, for the alleged reason that the counties were in
Indian territory and consequently were not under the jurisdiction of the
CC
territorial laws and courts (see Map 4, p. 148, and Map 5, p. 149). J
Buffalo County was established on January 6, 1864.
and Bruguier counties were consolidated into one county.

Charles Mix
Buffalo and
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Charles Mix counties then were attached to Bon Homme County (Third Dis
trict) for judicial purposes.

The name of Cole County (First District)

was changed to Union by an act of January 7, 1864.

And by an act of

January 15, 1864, the counties of Lincoln and Minnehaha were attached
to Union County for judicial purposes (see Map 5, p. 149).

On the same

date, the 1863-64 Assembly further stated the United States District
Court in and for the First District was to be convened at Vermillion,
Clay County, on the first Tuesdays of April and November in each year.
It also stated that Yankton and Jayne counties, plus the remainder of
ceded Indian land not included in other judicial districts, constituted
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'A for the Second District was to be convened at Yankton, Yankton
County, on the third Tuesdays of April and November in each year.-^
On January 11, 1865, the fourth Assembly stated there was to be
one term of the First District Court convened annually at the county seat
of Union County on the third Monday in November.

This Assembly on Jan

uary 9, 1865, had also changed the beginning times of the two annual terms
of the Second District Court at Yankton, Yankton County, to the third
Tuesdays of April and October (see Map 6, p. 15l).^
On July 6, 1865, the Dakota Supreme Court issued orders which
stated that two United States District Court terms were to be held, an
nually, at Yankton on the third Tuesdays of April and October, at Ver
million on the third Tuesdays of April and October, and at Bon Homme or
For Randall on the first Tuesdays of June and October.

The Supreme Court

on December 6, 1865, issued further orders for the First District Court:
to meet on the fourth Mondays of June and October in each year, for the;
Second District Court to meet on the first Mondays of June and October

Map 6 .— Dakota T erritorial Judicial D is tr ic ts , May 26, lg6U

152

in each year, and for the Third District Court to meet on the second Mon
days of May and September in each year.

The 1865-66 Assembly enacted a

law which stated that the First District Court was to be convened in Ver
million, Clay County, on the fourth Mondays of June and October in each
year, and this Court's Union County terms were to be convened at the Union
County county seat on the second Tuesday of March and the third Tuesday
of November in each year.

It also stated that the Second District Court

was to be convened at Yankton, Yankton County, on the first Mondays of
June and October in each year, and that the Third District Court was to
be convened at Bon Homme, Bon Homme County, on the second Monday of May
and the first Monday of September in each year.

58

On May 26, 1864, Congress had attached the greater part of pre
sent-day Wyoming to Dakota Territory (see Map 6, p. 151).
1867, the Assembly created and organized Laramie County.
ized on September 27, 1867, at Cheyenne.

On January 9,
It was re-organ

It included all of the portion

of Wyoming which had been attached to Dakota on May 26, 1864 (see Map 7,
p. 153).

The ceded portion of it had been attached to the Second District

due to a law enacted by the Assembly on January 15, 1864.

On January 9,

1867, the Assembly also created Pembina County in the Red River area.
was organized on August 2, 1867.

It

It also was part of the Second District

for the same reason as Laramie County.

Lincoln County was organized in

1867 and Minnehaha County was organized in 1868 (see Map 8, p. 154).

They

both were a part of the First District and had been attached to Union
County for judicial purposes on January 15, 1864.

59

In October, 1867, in the Second District Court's case, United
States _v. Stickney, Chief Justice Bartlett held that so far as the United
States Courts were concerned there was but one district, and that comprised

U1
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the whole Territory and extended over the unceded as well as the ceded
Indian lands.

f) D

The Code of Civil Procedure enacted into law by the

1867-68 Assembly stated that the times and places of holding the district
courts' terms were to continue as they were or might thereafter be pro
vided for by law.

Any judge of a district court, however, might, at his

discretion, call a special district court term in his district whenever,
in his opinion, the public interests required it.

Every judge who called

a special term of his district court had to give immediate notice of the
time and place of holding such special term of that court by publishing
a notice of the same in some newspaper of general circulation, printed
at Yankton, at least once each week, for three successive weeks before
the holding of such court.

The county treasury of the county where the

court was to be held had to pay for the publication notice.

When not

engaged in holding court, the judges, at all reasonable times, had to
transact such other business as could be handled out of court.

The county

commissioners had to provide the courts appointed to be held within their
respective counties with room, attendants, fuel, lights, and stationary
suitable and sufficient for the transaction of their business.

If the

commissioners failed to do so, the court could order the sheriff to do
so and charge the county for his expenses.^
The 1867-68 Assembly organized Lincoln County and attached it
to Union County (First District) for judicial purposes.

It also created

and organized Carter County (western part of Wyoming) and made it a part
of the Second District.

Carter County was attached to Laramie County

for judicial purposes (see Map 8, p. 154).

In addition to the regular

terms of the Second District Court, an annual term was to be held at
Cheyenne, Laramie County, commencing on the first Monday of March in
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each year.

The judge, at his discretion, could hold another general term

at the Carter County county seat, if he wanted to do so, at a time of his
choosing.

If he did so, he had to give at least three weeks notice in a

county newspaper, if there was one, or sixty days notice in the nearest
territorial newspaper, if not.

The counties hau to pay the expenses of

these court terms as well as pay the judge $10.00 per day for the addi
tional terms.

Cases pending at the Second District Court in Yankton for

these two counties were transferred to its Court at Cheyenne.

f}2

The 1868-69 Assembly passed a law which stated that there were
to be held each year special terms of the territorial district courts:
in the First District on the first Mondays of January, April, July, and
October, in the Second District on the first Mondays of January, March,
May, July, September, and November, and in the Third District on the first
Mondays of January, April, July, and October.

These special terms were to

be held at the places in the districts, respectively, where the United
States District Courts were held, and were to continue as long as the
court business required.

This Assembly also created and organized Albany

and Carbon counties (central Wyoming).
Second District.

It attached these counties to the

Carbon County was attached to Albany County for judicial

purposes ( s e r Map 9 .

p.

157).

In addition to the regularly scheduled

terms of the Second District Court, there was to be one annual term held
at Laramie City, Albany County, beginning on the fourth Monday of March.
At his discretion, the judge could hold another regular term of his court,
annually, at Laramie City at such time as he might designate.

If he did

so, the judge had to give at least three weeks notice, if possible, in
Albany County, if not, then sixty days notice in a newspaper within the
Territory.

Albany County had to pay the judge $10.00 per day for a special

-Judicial

district number

-Judicial

district

SIOUX

—

Indian nation
Indian nation

boundary

boundary

-Territorial b o u n d a r y
— area o f settlement
----------c o u n t y b o u n d a r y
1
— c o u n t y n a m e ( see
A p p e n d i x I)
*
— county organised

T7// //-)

■ceded I n d i a n l a n d

3 — unceded Indian lan
3 — Indian reservation
( 1 d a h o )— c u r r e n t s t a t e
— currant state
boundary

IG B 0 8 V S S T H E
{AJRIKAHA a n d

--Wyoming area
added in 1863

Map g ,— Dakota T erritorial Judicial D is tr ic ts , 1868-69 Assembly

158
term and pay the court's expenses.

The 1868-89 Assembly also enacted

a law which attached all that portion of Dakota not included in any ju
dicial district to the Second District for judicial purposes (see Map 9,
p. 157).63
As requested by the Dakota governor and Assembly in 1867, Con
gress on July 25, 1868, had made Wyoming a separate territory.

The north

western tip of what had been the Wyoming area attached to Dakota lying
west of the one hundred and eleventh meridian of longitude (near the Yel
lowstone area) remained a part of Dakota Territory (see Map 9, p. 157).
Wyoming Territory, however, was not organized until May, 1869.

On April

3, 1869, President Grant appointed the Wyoming territorial officials.
On May 7th, the governor, chief justice, and secretary arrived at Chey
enne.

On October 12th, the first Wyoming territorial assembly convened.

It adopted a 700 page volume of laws for Wyoming.

In accordance with

the Wyoming Organic Act, Dakota laws had remained in force in Wyoming
until repealed by the Wyoming Assembly (see Map 10, p. 159).
On January 12, 1871, the Yankton Union and Dakotaian reported
that Judge W. W. Brookings was attempting to have the 1870-71 Dakota As
sembly move the seat of his Third District from Bon Homme to Sioux Fails
which was to include Minnehaha County and the Pembina region (northeastern
Dakota) within its jurisdiction

A ano rn n h 1v
»*??***■

*-J

J

J-\

v
’as attempting this be

cause the Assembly was in the process of changing the boundaries of the
territorial judicial districts.

He may also have been interested in the

change because he was a speculator in Sioux Falls land.

Although it had

been a segment of previous judicial districts, for the first time since
the creation of the Territory in 1861, in 1871 northern Dakota was des
ignated as one of the three judicial districts and assigned an Associate
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Justice of the Dakota Supreme Court.

This probably occurred because of

the construction of the Northern Pacific Railroad which reached the Red
River of the North at Moorhead, Minnesota, at the close of 1871, and was
to cross the Red River to Fargo, northern Dakota, in June, 1872.

In addi

tion, this decision may have been an unsuccessful attempt by Judge Brook
ings' political enemies to remove him from the political scene at Yankton.^6
On January 13, 1871, the Assembly redefined the boundaries of the
judicial districts as well as most of the territorial counties.
the name of Jayne County to Turner County.

It created Hanson County.

organized Turner, Hutchinson, Hanson, and Buffalo counties.
in the new Second District.

It changed
It

They all were

On January 21, 1871, it also organized Brook

ings County which was in the new Third District (see Map 11, p. 161).^
The new redefined First District consisted of the counties of
Clay, Union, and Lincoln (see Map 11, p. 161).

The First District Court

was to be convened at Vermillion, Clay County, on the second Tuesdays of
February and November in each year.

It was also to be convened at the

county seat of Union County on the first Tuesdays of March and December
in each year.

And its Judge was to hold court at the county seat of Lin

coln County on the first Tuesdays of April and October in each year, pro
vided he received notice from the County's register-of-deeds that such
court terms were desired.

The redefined Second District consisted of

the counties of Yankton, Jayne, Bon Homme, Hutchinson, Charles Mix, Min
nehaha, and Buffalo.

All that portion of the Territory not included in

any other district was attached to this District.
attached to Yankton County for judicial purposes.

68

Jayne County was

And the counties of

Hutchinson, Charles Mix, and Buffalo were attached to Bon Homme County
for judicial purposes (see Map 11, p. 161).

The Second District Court
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was to be convened at Yankton, Yankton County, on the second Tuesdays
of April and October in each year.

That Court was also to be convened

at Bon Homme, Bon Homme County, on the third day of March and September
in each year.

Furthermore, this Court was to be convened at Sioux Falls,

Minnehaha County, on the third Tuesday of May in each year.

The rede

fined Third District consisted of the counties of Pembina, Brookings,
and Deuel.

Deuel County was attached to Brookings County for judicial

purposes (see Map 11, p. 161).

The Third District Court was to be con

vened at Pembina, Pembina County, on the first Tuesdays of June and Sep
tember in each year.

This Court was also to be convened at the county

seat of Brookings County on the first Tuesday of July in each year, pro
vided its Judge was notified by the Comity's register-of-deeds that the
County desired such court terms.

These terms were to continue as long

as court business required.^
On January 13, 1871, the same day the Assembly had approved the
redefined territorial judicial districts, the Dakota Supreme Court ordered
changes to be made for the United States District Court in and for Dakota.
The Court in and for the First District was to be convened at Vermillion,
Clay County, on the second Tuesdays of February and November in each year.
It was to be convened at Yankton, Yankton County, in and for the Second
District on the second Tuesdays of April and October in each year.

And

it was to be convened at Pembina, Pembina County, in and for the Third
District on the first Tuesdays of June and September in each year.

All

United States cases then pending before the Court at Bon Homme were transferred to the Court at Yankton as if they had originally commenced there.
The 1870-71 Assembly further enacted a law which provided special
Second District Court terms for Yankton County.

They were to be convened

72
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at Yankton in each year on the first Mondays of January, March, May, July
September, and November and were to continue as long as its business re
quired.

That Assembly also passed an act which stated the clerk of any

territorial district court, whenever its judge was hindered or delayed
foi any cause from being at the place of holding such court on the first,
second, or third days of the term, was authorized to adjourned the court
from day to day until the fourth day of the term.

Then, if its judge

did not appear and take his seat to preside therein, the clerk was to
adjourn the court without day.^
The 1872-73 Assembly passed an act which stated that there was
to be convened one term of the Second District Court at the county seat
of Turner County on the first Monday of June in each year (see Map 12,
p. 164).

This was to be held, however, only if the court clerk, as well

as the sheriff and probate judge of Turner Courty, directed that it be
held.

Notici of this court term had to be given at least 20 days prior

to its sitting in a newspaper of the County, if there be one, if not,
then in some paper in the nearest adjoining county.

This Assembly also

redefined the boundaries of most of the existing 16 counties and created
67 new counties (see Map 12, p. 164, and Appendix I, p. 317, Map 12).
On February 17, 1873, Congress attached to Montana Territory that portion
of Dakota Territory lying west of the 111th meridian of longitude which
whs

detcLcbisd 3nd distsnt from Dslco^is sons 200 miles on tills northwestern

Wyoming border (see Map 9, p. 157)*^
Meanwhile, the third and fourth courts of importance in early
Dakota Territory were the probate and justices of the peace courts.

The

Organic Act of 1861 stated that Dakota Territory was to have these courts
This Act further stated that their jurisdiction was to be such authority
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as limited by law.

An act of the first Assembly (1862) stated that when

a county became organized the territorial governor would appoint, with
the advice and content of the Council, a sheriff, a probate judge, a
coroner, a district attorney, from two to four justices of the peace,
and-from two to four constables, as well as its three county commission
ers.

They held office until the next general election in which all of

them had to stand for election for a term of two years.

The 1868-69 Code

of Criminal Procedure stated that a justice of the peace could be removed
from office by the presiding judge of the district court of the county
in or for which he was elected or appointed upon the presentation to the
judge of a written accusation for willful or corrupt misconduct in
office
The probate court of each county had to be held by a judge of
probate for that county who had to execute a $4,000 bond to the comissioners of his county before beginning the duties of his office.
probate court was a court of record.

Every

The probate judges were also ex-

officio county treasurers of their respective counties.

They had the

same civil and criminal jurisdiction as the justices of the peace.

They

also had exclusive jurisdiction to take proof of wills, along with their
other jurisdiction of probate matters, such as wills, estates, executors,
guardians, etc.

Any person could appeal probate court decisions to the

district court that had jurisdiction over that county, in accordance with
its laws of appeal.

The 1867-68 Code of Civil Procedure stated that the

probate and justices of the peace courts were territorial courts of jus
tice.

It further stated that the probate courts' jurisdiction and the

manner of proceeding therein were to continue as they had been or there
after might be defined by law.

The 1868-69 Code of Criminal Procedure
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stated that the probate judges were magistrates who could issue arrest
warrants.

It, however, did not include the probate courts in its list

of territorial courts having original criminal jurisdiction."^
According to the Organic Act, justices of the peace courts were
not to have jurisdiction of any matter when the title or boundaries of
land may have been in dispute, or where the debt or sum claimed exceeded
$100.

And an act of the first Assembly (1862) gave the justices of the

peace, in their respective counties, the power of keeping and maintaining
the peace in those counties and the authority to enforce all laws then in
existence or that were thereafter passed for the prevention and punishment
of offenses, or for the preservation and observation of the peace.

The

jurisdiction of the justices of the peace in all cases, unless otherwise
directed by law, was limited to the county wherein they were elected, or
appointed, and resided.

Every justice of the peace had to keep his office

in the precinct for which he was elected; but he could issue process for
any place in the county.
prescribed by law.

They had civil and criminal jurisdiction as

And every justice of the peace court was vested with

all the necessary powers that were possessed by territorial courts of
78
record. ' °
The 1865-66 Assembly stated that the justices of the peace and
constables had to take an oath and give a $200 bond in order to qualify.
And the 1868-69 Code of Criminal Procedure stated the justices of the
peace courts were territorial courts of original criminal jurisdiction.
It further stated that justices of the peace, police and other special
justices appointed or elected in a city, village, or town, and mayors
and recorders of cities were magistrates.

The Code also stated that

justices of the peace courts were to have jurisdiction concurrent with
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the district courts of all misdemeanors committed in their respective
counties where the maximum punishment fixed by law did not exceed a fine
of $100 or imprisonment in the county jail for a period of 30 days, or
both such fine and imprisonment.

A law of the 1868-69 Assembly gave the

justices of the peace power to inquire, according to law, into all cases
of forcible entry or detention of real property.

And an act of the 1872-73

Assembly stated the territorial justices of the peace courts were to have
exclusive jurisdiction of all misdemeanors committed in their respective
counties, where the maximum punishment fixed by law did not exceed a fine
of $100, or imprisonment in the county jail for a period of 30 days, or
both such fine and imprisonment; also, of all offenses under the laws
of the Territory, where the penalty was not specially provided for.'7
Before a justice of the. peace heard any testimony in a trial,
the defendant could demand a jury, which in all cases had to be allowed.
If a trial by jury was demanded, the magistrate had to draw i2 jurors
in the presence of the defendant; and when six jurors had appeared and
were selected, they constituted the jury.

Upon a plea other than a plea

of guilty, if the defendant did not demand a trial by jury, the justice
or the peace had to try the case unless a change of venue had been ap
plied for by the defendant.
In all cases not otherwise especially provided for by law, either
party could appeal from the final judgment of any justice of the peace
to fhe district court of the county where the judgment was rendered.

No

appeal from the judgment of a justice of the peace in a criminal case
could be dismissed.

The district court appealed to had full authority

over the appealed casa.

The plaintiff in the court below was t > be the

olaintiff in the district court, and both parties were to proceed in the
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appealed case in all respects in the same manner as though the action
had been originally instituted in the district court.

The district court

could affirm or reverse the lower court judgment in whole or in part and
could make any such final order or judgment as the district judge deemed
proper in furtherance of justice.®^
The 1865-66 Assembly stated that appeals in the following cases
were not allowed:
1. On judgments rendered on confessions;
2. In jury trials where neither party claim in their bill of
particulars a sum exceeding $10.00;
3. In the action of forcible entry and detention, or forcible
detention of real property;
4. In trials oc the right of property, under the statutes,
either levied upor by execution or attached.82
According to the 1868-69 Code of Criminal Procedure, a judgment
upon conviction, rendered by a justice court, could be reviewed by the
district court of the county upon an appeal as prescribed by the Code,
and not otherwise.

An appeal would not be allowed for any other cause

than the erroneous decision of the court in the course of the proceedings
before it, or in the determination of the cause; and in no case would be
allowed upon the ground that the verdict was against evidence, when the
action was tried by a jury.

If the judgment upon the appeal was against

the defendant, he could appeal therefrom to the Supreme Court in the samemanner as from a judgment in action prosecuted by indictment.

The judg-

QO
merit of the Supreme Court upon the appeal was final. J
The incorporation act for Cheyenne, which was passed by the 1867-68
Assembly, stated that the mayor of Cheyenne was ex-officio a justice of
cl.e peace and was vested with the original jurisdiction for the violation
of that city's ordinances.

The city marshal was the conservator of the

peace within that city and was to possess the powers usually exercised by
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sheriffs and constables.

Upon the incorporation of Yankton and Laramie

City by the 1868-69 Assembly, the mayors of rhose cities were made con
servators of the peace and ex-officio justices of the peace.

Their mar

shals were also conservators of the peace and were to exercise the powers
of sheriffs and constables.

And the 1868-69 Code of Criminal Procedure

stated that a peace officer was a sheriff of a county, or a constable,
marshal, or policeman of a city, town, or village.®^
The 1870-71 Assembly's incorporation acts for Bon Homme and Emmersonville stated that their mayors were conservators of the peace within
their respective towns as well as being ex-officio justices of the peace.
The 1872-73 Assembly's incorporation acts for Yankton and Elk Point stated
the same thing for their mayors.

Those two acts, however, also provided

for a city justice of the peace for each respective city who was to be
appointed by the mayor and city council whose jurisdiction was not to
exceed $100 or 90 days in criminal cases, with civil cases being the same
as for county justices of the peace.

And appeals were allox7ed from these

city justices to the district court having jurisdiction over them when
QC
fines exceeded $10.00 or two days of imprisonment. OJ
Meanwhile, during the frontier period of Dakota Territory (18611873), there were also several other courts.

They were:

miner's courts in the areas of Montana and Wyoming,
and superior courts in the Wyoming area,
Trial of Impeachments,

(1) provisional

(2) provisional police

(3) Territorial Court Eor the

(4) United States Court of Bankruptcy, and (5)

Sioux Indian Courts.
On July 28, 1862, a rich gold discovery was found at Bannack in
the area of Montana.

It was then a part of the Dakota Third Judicial

District, although it was in an area of unceded Indian land (see Map 1,
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p. 4, and Map 2, p. 1 4 4 ).

Dakota territorial offic als made no attempt

to provide law and order for this gold rush area.
have been asked to do so.

They, however, may not

The East Bannack Mining District was organized

in 1862 as the first miner's district in the area of Montana.

The provi

sional mining camp government which was set up generally followed the
lines of similar governments in California.

A mining _^de was adopted;

mining claim limits were established; water rights were regulated; and
district boundaries were defined.
president of the gold camp.

The district's executive officer was

He called and presided over all meetings and

could preside at trials when appeals were made from the miner's court.
recorder was next in importance.

He kept a record of all claims, court de

cisions, and minutes of the district meetings.
eluded a judge and a sheriff.

A

Other district officers in-

The general term of office was six months.

The chief officials of the miner's court were the judge, recorder,
and sheriff.

They worked closely with the district president.

Civil

cases were usually tried on Sunday, while criminal ones were usually
tried shortly after a crime was reported.

Attorneys were permitted on

both sides--there were many good attorneys in the gold camps.
were examined.

A jury was usually used in civil cases.

Witnesses

For a criminal

case, the defendant could choose a jury or have the entire assemblage
vote.

The^e were no prisons.

were of three types:

Sentences in criminal cases, therefore,

(1 ) flogging, which was seldom used,

(2 ) banish

ment, which was the usual punishment, and (3) death, which could be
imposed for murder or other atrocious crimes.

8

In the west-central area of Wyoming, gold was discovered at South
Pass.

The Lincoln Mining District was organized in November, 1865, as

its first mining district.

The Carissa Lode was discovered there in June,
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1867, and a gold rush resulted.

Presumably, miner's courts similar to

those used in the Bannack District were established there until the area
was organized by the Dakota Assembly (s-e Map 1, p. 4, and Map 7, p. 153).88
During the years from 1866 to 1869, the Union Pacific Railroad was
constructed through the southern portion of the Wyoming area of Dakota
(see Map 1, p. 4, Map 7, p. 153, Map 8, p. 154, and Map 9, p. 157).

Fed

eral troops were stationed at four forts along the route of the Railroad
in order to control both the red and the white men.

The Union Pacific was

the cause of a dozen towns to be established in the area along its route
where none were located before.

On July 9, 1867, Cheyenne was established.

On August 7th, a mass meeting resulted in an agreement to set up a provi
sional city government--which remained in force until the Dakota Assembly
provided a charter in January, 1868.
city charter was adopted.

On August 8, 1867, a provisional

Provisional courts were established which had

civil and criminal jurisdiction.

The Cheyenne Police Court had jurisdic

tion in cases up to $2,000 and a superi''- -ourt had jurisdiction in cases
over $2,000 as well as being an appellate court.
tirely without legal authority.
were adopted.

They, however, were en

The city ordinances of Denver, Colorado,

Two days later, an election was held--at which a mayor,

six counciimen, a clerk and recorder, city attorney, police magistrate,
and marshal were cosen.
was held.

On September 27, 1867, a second mass meeting

It began the effective organization of Laramie County which

had been created and organized on January 9, 1867, by the Dakota Assembly
with Fort Sanders as its county seat.

This Assembly had named a complete

slate of county officials for the County.

The provisional mass meeting

held on the 27th, however, ignored them completely and chose new provi
sional county commissioners.

On October 7th, they held an election at
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which a new set of county officials were elected.

The voters also se

lected Cheyenne to he the county seat over Fort Sanders.

Similar to the

Cheyenne city government, this county government was provisional.

In

January, 1868, the Dakota Assembly provided for a legal county government
Similar to Cheyenne, the other Wyoming towns also instituted provisional
governments.
tory.

On July 25, 1868, Congress made Wyoming a separate terri

It, however, was not effectively organized until May 7, 1869, be

cause of the Presidential and Congressional conflict, and thus remained
under Dakota's jurisdiction until then.®^
On March 2, 1867, Congress passed an act to establish an Uniform
System of Bankruptcy throughout the United States.

As a part of the act,

the United States District Courts were made United States Courts of Bank
ruptcy.

One or more Registers-in-Bankruptcy were to be appointed in each

Congressional District by the United States District Court judges, upon
the nomination and recommendation of the Chief Justice of the United
States Supreme Court, to assist these judges with their bankruptcy duties
In cases of more than $500, appeals and writs of error were allowed from
the District Court to its Circuit Court.

In cases of $2,000 or more,

appeals and writs of error were allowed from the Circuit Court to the
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this bankruptcy act was conferred upon and vested in the Dakota Supreme
Court by the same act.
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On June 30, 1870, Congress amended its March 2, 1867. act which
had established the Uniform System of Bankruptcy.

This amendment stated

that the jurisdiction conferred upon the Dakota Supreme Court by the 1867
act could be exercised upon petition regularly filed in that Court by any
of its justices while holding district court in the district in which the
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petitioner or the alleged bankrupt resided.

The Supreme Court was to

have the same supervisory jurisdiction over all acts and decisions of
each ji stice thereof as was conferred upon the United States Circuit
Courts

-ver proceedings in the United States District Courts by the sec

ond section of this act.

That section also stated that in case of a

vacancy ,n the office of district judge in any district, or in case any
district

iudge was unable to act because of sickness, absence, or other

disability, the circuit judge of the circuit in which such district was
included c )uld make, during such disability or vacancy, all necessary
rules or orders preparatory to the final hearing of all causes in bank
ruptcy, and cause the same to be entered or issued, as the case might
require, by the district court clerk.
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Courts administered by and for the Sioux Indians in Dakota had
been first proposed by General William S. Harney in 1856.
until 1868,

?2

It was not

however, that Indian courts were organized at some of the

Indian agencies.

Each Indian court consisted of three members of an

Indian tribe who were intelligent and had good moral character and in
tegrity, wt o were recommended by the local Indian agent, and who were
appointed 'iy the War Department.

From the Court of Indian Offenses an

appeal cot id be taken to the Indian Office.
civil and criminal jurisdiction.

This Court exercised both

In practice and procedure they were

similar tJ the territorial justices of the peace courts.
apparent y were outside of the Dakota judicial system.
Indians who sat on these courts received no pay.

They, however,
At first, the

In later years, however,

they were often paid five or ten dollars per month plus board while holdm g co irt.
The Territorial Court For the Trial of Impeachments was included

17 4

in the 1868-69 Code of Criminal Procedure.

It had the power to try, when

presented by the Dakota House of Representatives, impeachments of all ter
ritorial civil officers except justices of the peace, who were to be tried
by the district judge of their respective counties, for willful and cor
rupt misconduct in office.

This Court was composed of the president of

the Dakota Council and the Councilmen, or a majority of them.

The Council

president was the presiding officer of the Impeachment Court.

The sec

retaries and officers of the Council were the clerk and officers of this
Court.

There were no stated terms of the Court; but, upon the delivery

of an impeachment from the House, the president had to summon the Court
to meet at the capitol in Yankton on a day not less than 30 nor more than
60 days from the delivery day of tne articles of impeachment.^
Meanwhile, during Dakota's frontier period (1861-1873), terri
torial ancillary judicial institutions included the legal profession,
county and city jails, but no federal or territorial prisons or ment3l
hospitals.

The legal profession was regulated by the federal judges and

the Dakota Assembly.

For example, on August 15, 1861, Chief Justice Bliss

issued rules for the United States District Court in and for the Second
Judicial District at Yankton

(see Appendix II).

He stated that there was

to be but one grade of practitioners in the Court.

He also stated all

regular attorneys, counselors, and solicitors who had been admitted to
practice as such in the highest court of any of the states or territories
or in any United States Cirucit Court were, on motion, to be admitted to
practice in the Court.

Any applicant, however, could be subjected to an

examination and had to take an oath.

An original applicant had to take

an examination before the Judge in Chambers or before a Bar committee.
He also had to be 21 years of age, have a good moral character, be a United
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States citizen or have had declared his intention to become such, and to
take an oath.

Any practitioner could, upon a written motion filed by

the United Staten District Attorney, be disbarred for incompetency, want
of either of the above qualifications, or for violation of his official
oath.^
The 1865-66 Assembly enacted a law which stated that any district
court could grant to any person in Dakota, of good moral character, and
of the age of 21, a license to practice as an attorney and counse1lor-at
-law upon an examination at any regular term of such court, in the pre
sence of the district judge, in open court, when satisfied that the ap
plicant possessed sufficient legal learning and ability to discharge the
duties of such office.

Any attorney who previously had practiced in any

court of record in any state or territory could be admitted to practice
in the Territory on motion with a certificate of proof containing the
seal of that court.

Any attorney could be removed or suspended who was

guilty of any deceit, malpractice, crime, or misdemeanor, but not until
a copy of the charges against him had been delivered to him by the court
clerk in which the proceedings were held and an opportunity had been given
him to be heard in his defense.

And the 1866-67 Assembly adopted a law

which stated that no person could be admitted or licensed to practice law
in the Dakota Supreme Court unless he had previously been admitted to
some district court in the Territory.

If such a person, however, had

been admitted to practice in any other state or territory, and could certify under seal of such court, he would be allowed to practice in Dakota.
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On December 5, 1866, the territorial lawyers met at Yankton in the
office of the Dakota secretary, S. L. Spink, and organized the "Bar of
Dakota."^'7

Those present were Chief Justice Ara Bartlett, Associate Jus
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tices Jefferson P. Kidder and John W. Boyle, United States Marshal Laban
H. Litchfield, and the following practicing attorneys:

John W. Turner of

Clay County, George Stickney of Union County, W. A. Burleigh of Bon Homme
County, J. B. S, Todd of Todd County, and Enos Stutsman, Solomon L. Spink,
William Tripp, George H. Hand, Gideon C. Moody, and E. H. Brackett of
Yankton County.

J. W. Turner was selected president of the Bar, J. B. S.

Todd vice president, and George H. Hand secretary.

All of Dakota's prac

ticing attorneys apparently were present except W. W. Brookings of Yankton
County, Nelson Miner of Clay County, and John L. Jolley of Clay County.
George P. Waldron, Samuel A. Bentley, Charles H. McCarthy, and Governor
A. J. Faulk were later admitted to practice and became members of the
Bar.

The second annual Bar meeting was held on December 11, 1867.

liam Tripp was selected as president.

Wil

A resolution was adopted requesting

the Dakota Supreme Court justices to change the time of holding its annual
term.

And a committee consisting of Moody, Brackett, and Stutsman was

appointed to draft Supreme Court practice rules which were to be submitted
to the justices for their approval.
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Meanwhile, the first Assembly in March, 1862, had located the
territorial penitentiary at Bon Homme in a political bargain and sale over
the territorial capital site; no appropriation for a building was made,
however, and consequently none was constructed.

The 1870-71 Assembly

designated the prison at Fort Madison. Iowa, to be the official peniten
tiary of Dakota.

The United States had imprisoned its Dakota convicts

in the federal prison at Detroit, Michigan, and once in awhile at Fort
Madison, but the Territory had no occasion to use a penitentiary until
it had its first convict who had been sentenced to the Iowa State Prison
at Fort Madison in October of 1870.

On January 10, 1871, Congress passed
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an act which placed penitentiaries in territories, or to be built there,
under the control of the U-ited States Marshal and directed that the
United States Attorney-General was to prescribe the rules which governed
them.

It also provided that persons convicted by territorial courts of

territorial laws could be imprisoned in these prisons at the expense of
the territories.
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In conclusion, during Dakota's frontier period (1861-1873), the
framework of the territorial court structure was established by the 1861
Organic Act, Congress, and the Assembly.

This framework wa; then filled

in by the Assembly, Dakota Supreme Court, and territorial governor.

At

first, there were the Supreme Court, district courts, probate courts, and
justices of the peace courts.

Then, there were added the United States

Bankruptcy Court, Dakota Impeachment Court, and, outside of the territo
rial judicial system but within the territorial boundaries, the provi
sional miner's courts in the areas of Montana and Wyoming, the provisional
police and superior courts of the towns along the right of way of the
Union Pacific Railroad, and the Sioux Indian courts.

The Supreme Court

was the Dakota Supreme Court as well as acting in the capacity of a United
States Circuit Court, except for not having any original jurisdiction.
The district courts had two sides--one was a Dakota District Court held
in and for each organized county and the other was the United States Dis
trict Court in and for Dakota Territory which sat at one designated place
in each of the three territorial judicial districts.

The federal side of

the district court had federal jurisdiction throughout the entire Terri
tory, while the territorial side had jurisdiction only within ceded Indian
land.

Together, the chief justice and the two associate justices composed

the Dakota Supreme Court; and individually, each was a district judge
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assigned to one of the three territorial judicial districts who sat on
both sides of his district court exercising both federal and territorial
jurisdiction.

The framework of the court structure consisted of the

jurisdiction of the various courts, their rules of practice, the appeals
process, the judicial district boundaries, and the times and places for
holding the court terms.

Dakota ancillary judicial institutions included

the legal profession, county and city jails, but no prisons or mental
hospitals.

The United States Prison at Detroit, Michigan, and the Iowa

State Prison at Fort Madison were used for convicts from Dakota.
a court structure was provided f^r the Territory.

Thus,

This structure was a

framework x^ithin which the court personnel could operate and function in
order to administer the federal and territorial laws which allowed
orderly development and growth within the Territory.
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1867, p. 1.
22

Laws of Territory of Dakota, c. 14, se: s. 1-3, p. 412
Laws of Territory of Dakota, c. 5, sec. 3, p. 23 (1873) .
23
24

(1870);

Statutes at Large, XII, c. 8 6 , sec. 9, pp. 241-42 (1861)

Ibid.; Laws of Territory of Dakota, C • 29, secs. 1-2, p. 264
(1862) ; Laws of Territory of Dakota, c. 4b, sec. 5, p. 238 (1863); Laws
ol Territory of Dakota, c. 29, secs. 1-16, pp. 443-45 (1871); Ogle,
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Compendium, pp. 87-89; Dakota, "Territory of Dakota," Part I, pp. 13-14.
see Appendix II.
25

Statutes at Large, XII, c. 8 6 , sec. 9, pp. 241-42 (1861).

2 6 infra, pp. 263-64.
2 2 Pakotaian, Oct. 19, 1867, p. 2; Dakotaian, June 26, 1869, p. 2.
OQ

Revised Statutes of the United States 1873-74, sec. 1874, p.
331 (2nd ed. 1878).
29

Laws of Territory of Dakota, c. 9, sec. 206, pp. 213-14 (1862);
Ibid., c. 26, secs. 1-3, p. 262 (1862); Ibid., c. 28, sec. 1, p. 264 (1862).
30

supra, p.

ioo.

31

Laws of Territory of Dakota, sec. 8 , pp. 2-3 (1868); Ibid.,
secs. 198-233, pp. 60-72 (1868); Ibid. , secs. 275-81, pp. 89-90 (1868);
Ibid., c. 18, sec. 2, p. 205 (1868).
32

supra, p.

ioo.

33~

courts of record are those whose acts and judicial proceedings
are enrolled, or recorded, for a perpetual memory and testimony, and which
have power to fine or imprison for contempt. Error lies to their judg
ments, and they generally possess a seal. Courts not of record are those
of inferior dignity, which have no power to fine or imprison, and in which
the proceedings are not enrolled. Black, Law Dictionary, pp. 425-26.
3^Laws of Territory of Dakota, secs. 24-25, p. 6 (1869).
3 5 Ibid., sec. 16, p. 4 (1869); Ibid., secs. 24-25, p. 6 (1869);
lb id., secs. 111-12, p. 25 (1869); Ibid., secs. 185-86, p. 41 (1869);
Ibid., secs. 323-34, pp. 66-69 (1869); Ibid., secs. 526-27, p. 107 (1869);
Ibid., sec. 678, p. 140 (1869).

3 6
Laws of Territory of Dakota, c. 52, secs. 1-4, p. 122 (1873).
37

Statutes at Large, XII, c. 8 6 , sec. 9, pp. 241-42 (1861).

38

Laws of Territory of Dakota, sec. 8 , pp. 2-3 (1868); Ibid.,
secs. 198-233, pp. 60-72 (18-68); Ibid., secs. 275-81, pp. 89-90 (1868);
Ibid., c. 18, sec. 2, p. 205 (1868).
39

Laws of Territory of Dakota, sec. 16, p. 4 (1869); Ibid., secs.
111-12, p. 25 (1869); Ibid., secs. 526-27, p. 107 (1869); Ibid. , sec. 678,
p. 140 (1869).
4 0 Ibid., sec. 508, p. 104 (1869).
41

Ibid., secs. 504-10, p. 104 (1869).
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Statutes at Large, XII, c. 8 6 , sec. 15, pp. 243-44 (1861);
Clement A. Lounsberry, North Dakota History and People: Outlines of Amer
ican History (3 vols.; Chicago: The S. J. Clarke Publishing Company,
1917), I, 257 (Hereinafter referred to as, Lounsberry, North Dakota);
Lewis F. Crawford, History of North Dakota (3 vols.; Chicago: The Amer
ican Historical Society, Inc., 1931), I, 620-21.
43

The Roman numerals I, II, III represent the three judicial
districts.
44

For further information on the areas of settlement, see: Lamar,
Dakota Territory; Herbert S. Schell, History of South Dakota (Lincoln:
University of Nebraska Press, 1961) (Hereinafter referred to as, Schell,
South Dakota); U.S. Bureau of Census, Historical Statistics of the United
States, Colonial Times to 1957 (Washington, D. C . : U.S. Government Print
ing Office, 1960); Stanley Norman Murray, The Valley Comes of Age: a
Historical Agriculture in the Valley of the Red River of the North, 18121920 (Fargo: North Dakota Institute For Regional Studies, 1967); Elwyn B.
Robinson, History of North Dakota (Lincoln: University of Nebraska Press,
1966); Merrill G. Burlingame, The Montana Frontier (Helena, Montana:
State Publishing Company, 1942) (Hereinafter referred to as, Burlingame,
Montana) ; T. A. Larson, History of Wyoming (Lincoln: University of Ne
braska Press, 1965) (Hereinafter referred to as, Larson, Wyoming); and
J. Leonard Jennewein and Jane Boorman, eds., Dakota Panorama (Sioux Falls,
South Dakota: Dakota Territorial Centennial Commission, 1961) (Herein
after referred to as, Jennewein and Boorman, Dakota Panorama).
^ T h e Indian nation boundaries are those as defined by treaty
between the various Indian nations and the United States Government. For
further information on "hese boundaries, see: Statutes at Large, year;
U.S., Congress, Senate, Indian Affairs: Laws and Treaties, S. Doc. 319,
58th Cong., 2nd sess,. 1904 (Hereinafter referred to as, U.S. Senate,
Indian Affairs); U.S., Bureau of American Ethnology, Eighteenth Annual
Report, 1896-97 (Washington, D. C.: Government Printing Office, 1899)
(Hereinafter referred to as, Bureau of American Ethnology, Eighteenth
Annual Report) .
46

There are three dates involved wit
treaties ceding Indian land:
(1) the date the treaty was signed by the r presentatives of the Indian
nation and the United States Government, (2) the date the treaty was rat
ified by the United States Senate, and (3) the date the treaty was pro
claimed by the President. The date the reaty was signed by said repre
sentatives is the one used here, provide
the other two dates also occur
red. For further information on ceded Indian lands, see: Statutes at
Large, year; U.S. Senate, Indian Affairs; Bureau of American Ethnology,
Eighteenth Annual Report.
47

It has been assumed that all unceded land originally belonged
to the various Indian nations. According to the Dakota Organic Act of
1861, all Indians and their respective territory were not included within
the Dakota territorial limits or jurisdiction unless first agreed to by
treaty between the United States Government and the Indian nation involved,
Statutes at Large, XII. c. 8 6 , s :. 1, p. 239 (1861); supra, p. 7 #

184
48

For further information on the Indian reservations, see: U.S.
Senate, Indian Affairs, and Bureau of American Ethnology, Eighteenth
Annual Report.
44
^Statutes at Large, XII, c. 8 6 , sec. 9, p. 241 (1861); Kingsbury,
History of Dakota, I, 180-81; Lounsberry, North Dakota, I, 273-74; Schell,
South Dakota, pp. 93-94; Herbert S. Schell, Dakota Territory During the
Eighteen Sixties, Report No. 30, Governmental Research Bureau (Vermillion:
University of South Dakota, Aug., 1954), pp, 68-69; M. K. Armstrong, His
tory and Resources of Dakota, Montana, and Idaho, reprint of original e d .,
1928 (Yankton, Dakota: Geo. W. Kingsbury, Printer, Union and Dakotaian
Office, 1866), p. 31; Doane R.obinson, History of South Dakota: Together
With Personal Mention of Citizens of South Dakota (2 vols.; h.p.: B. F.
Bowen & Co., Publishers, 1904), I, 190 (Hereinafter referred to as, Robin
son, South Dakota) ; Weston Arthur Goodspeed, ed.-in-chief, The Province
and the States: a History of the Province of Louisiana Under France and
Spain, and of the Territories and States of the United States Formed There
from (7 vols.; Madison, Wisconsin: The Western Historical Association,
1904), VI, 223 (Hereinafter referred to as, Goodspeed, Province) ; James S,
foster, Outlines of History of the Territory of Dakota and Emigrant's
Guide to the Free Lands of the Northwest: Containing a Description of
Towns, Climate, Soil, Building Material, Timber, Coal, Markets, Schools,
Churches, Society, Farming Operations, Mill Privileges, Stage Routes,
Railroads; and a Complete Business Directory of the Upper Missouri Valley;
and Giving Reliable Information to Emigrants, Where to Locate, the Best
Way to Go, What to Carry, When to Start, and Where to Buy What May Be
Needed in Their New Homes, reprint of original ed., 1928 (Yankton, Dakota:
M'lntyre & Foster, Printers, Union and Dakotaian Office, 1870), p. 8
(Hereinafter referred to as, Foster, Dakota).
~^Laws of Territory of Dakota, c. 15, secs. 2, 4, p. 244 (1862);
Ibid., c. 16, sec. 5, p. 246 (1862); Ibid. , c. 18, secs. 4, 8 , p. 249
(1862); Schell, South Dakota, pp. 401-02; Kingsbury, History of Dakota,
I, 229-30; Luella J. Hall, "History of the Formation of Counties in North
Dakota," Collections of the State Historical Society, ed. by 0. G. Libby,
Vol. V (Grand Forks, North Dakota: Normanden Pub. Co., 1923), p. i76
(Hereinafter referred to as, Hall, "Counties").
^^The Arabic numerals 1, 2, etc. represent county names. The
various county names are listed in Appendix I. For further information
on the rounHps. see: Laws of Territory of Dakota. ypar; Hall, "Counties."
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An asterisk, *, is placed beside each Arabic numeral to repre
sent an organized county.
See Appendix I for the names of the organized
counties.
For further information on the organized counties-, see: Laws
of Territory of Dakota, year; Hall, "Counties;" Schell, South Dakota;
Kingsbury, History of Dakota; Ogle, Compendium; and Robinson, South Dakota.
^ Laws of Territory of Dakota, c. 9, sec. 206, pp. 213-14 (1862);
Ibid., c. 26, secs. 1-2, p. 262 (1862); Ibid., c. 28, sec. 1, p. 264 (1862).
^ Laws of Territory of Dakota, c. 46, secs. 1-3, pp. 237-38 (1863);
Kingsbury, History of Dakota, I, 264; Dakota, "Territory of Dakota," Part

185
I, pp. 13-14; Ogle, Compendium, pp. 87-89.
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supra, p. 7 ; see n. 57.
see n. 57

57

Laws of Territory of Dakota, c. 11, sec. 1, p. 13 (1864); Ibid.,
c. 12, secs. 1-9, pp. 14-15 (1864); Ibid., c. 16, secs. 1, 2, pp. 17-18
(1864); Laws of Territory of Dakota, c. 10, sec. 1, pp. 14-15 (1365);
Ibid., c.. 11, sec. 1, p. 15 (1865); Kingsbury, History of Dakota, I, 22930, 328-29; G'-odspeed, Pro- ir.ce, VI, 241; Ogle, Compendium, pp. 37-89;
Dakota, "Territory of Dakota," Part I, pp. 13-14; Hall, "Counties," op.
176-77.
58

Laws of Territory of Dakota, c. 13, secs. 1-4, pp. 458-59 (1866);
"Dakota Supreme Court Journal," pp. 4-6, 9.
59Laws of Territory of Dakota, c. 14, secs. 1-4, p. 43 (1867); c.
15, sec. 1, p. 44 (1867); Hall, "Counties," p. 177; Ogle, Compendium, p.
113; Schell, South Dakota, p. 402; Larson, Wyoming, pp. 43, 6 6 ; supra, p. 7 .
60

Dakota:'.?.0 , Oct. 19, 1867, p. 2; Dakotaian, June 26, 1869, p. 3;
infra» pp. 263-64.
^ Laws of Territory of Dakota, secs. 15-19, pp. 5-6 (1868); Da
kotaian , Oct. 19, 1867, p. 2; Dakotaian, June 26, 1869, p. 3; infra, pp.
263-64.
62

Levs of Territory of Dakota, c. 7, secs. 1-7, pp. 122-23 (1867);
Ibid., c. 8 , secs. 1-7, pp. 123-24 (1868); Ibid., c. 9, sec. 1, p. 125
(1867); Ibid., c. 17, sec. 1, p. 203 (1868).
k^Laws of Territory of Dakota, c. 5, secs. 1, 3, p. 180 (1869);
Ibid., c. 21, sec 1, p. 259 (1869); Ibid., c. 28, sec. 1, p. 311 (1868);
Ibid., c. 29, secs. 1-2, pp. 313-15 (1868); Ibid., c. 35, sec. 1, pp.
321-22 (1868).
^ Statutes at Large, XV, c. 235, secs. 1-17, pp. 178-83 (1868);
Goodspeed, Province, VI, 253, 256-59; Kingsbury, History of Dakota, I,
468-524, passim; Lamar, Dakota Territory, pp. 113-14; Larson, Wyoming,
pp. 69-74; Letter, Oscar Whitney, Sec. of Dakota, to C. Delano, interior
Sec.., Dec. 11, 1873, The National Archives, Record Group No. 48, Appoint
ments Division Dakota:
Secretary, pp. 5-6; supra, p. 7 .
65

Tiie Territory also included that portion lying west of the 111th
meridian of longitude which was detached and distant from Dakota some 200
miles on the northwestern Wyoming border.
supra, p. 7 ; see Map 9, p. 157.

6 6

Laws of Territory of Dakota, c. 29, secs. 1-16, pp. 443-45 (1871);
Dakotaian, Jan. 12, 1871, p. 2; Yankton Press, June 28, 1871, p. 2 (The
Yankton Press has been used from Aug. 10, 1870, to Nov. 12, 1873.
It will
hereinafter be referred to as Press) ; supra, p. 16; infra, pp. 244-46.
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Laws of Territory of Dakota, c. 10, secs. 1-18, pp. 404-09 (1871);
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Laws of Territory of Dakota, c. 2, secs. 1-3, p. 559 (1871); Schell, South
Dakota, pp. 401-02; Robinson, South Dakota, I, 392-407.
^®see n. 65.
69
70

see n. 65.
also mis-spelled Duel.

Statutes at L a r g e , XVI, c. 64, secs. 1-2, p. 93 (1870); Statutes
at Large, X VI I , c. 147, sec. 1, p. 464 (1873); Laws of Territory of Dakota,
c. 29, secs. 1-16, pp. 443-45 (1871); Kingsbury, History of Dakota, I,
582-83; Foster, Dakota, pp. 70-71; Clement A. Lounsberry, "The North Da
kota Codes," The Record, I (Aug., 1695), 13.
72

"Dakota Supreme Court Journal," p. 57; Press, Jan. 18, 1871, p. 3.

73

Laws of Territory of Dakota, c. 15, sec. 1, p. 413 (1870); Ibid. ,
c. 5, secs. 1, 3, p. 566 (1871).
^ Laws of Territory of Dakota, c. 16, secs. 1-39, pp. 30-38 (1873);
Ibid., c. 17, secs. 1-4, pp. 38-39 (1873); Ibid., c. 18, secs. 1-19, pp.
39-44 (1873); Ibid., c. 19, secs. 1-15, pp. 45-48 (1873); Ibid., c. 20,
secs. 1-12, Pp. 48-52 (1873); Ibid., c. 10, sec. 1, p. 135 (1873).
7 5
see n. 65.
^ Statutes at Large, XII, c. 8 6 , sec. 9, pp. 241-42 (1861); Laws
of Territory of Dakota, c. 23, secs. 2, 37-39, pp. 254, 260-61 (1862);
Ibid., c. 32, sec. 1, pp, 274-75 (1862); Laws of Territory of Dakota, c.
19, sec. 2, pp. 26-27 (1864); Laws of Territory of Dakota, secs. 82-31,
pp. 19-20 (1869).
^ Statutes at Large, XII, c. 8 6 , secs. 9-10, pp. 241-42 (1861);
Laws of Territory of Dakota, c. 23, secs. 22-25, p. 258 (1862); Ibid.,
c. 41, secs. 1-22, pp. 304-11 (1862); I.aws of Territory of Dakota, c. 37,
secs. 1-2, p. 215 (1863); Laws of Territory of Dakota, c. 20, secs. 1-23,
pp. 41-53 (1864); Laws of Territory of Dakota, c. 18, secs. 1-5, 17, 209,
213, pp. 204-53, passim (1865); Laws of Territory of Dakota, c. 2, secs.
1-322, pp. 377-449 (1866); Ibid., c. 12, secs. 1-5, pp. 457-58 (1865);
Laws of Territory of Dakota, sec. 3, pp. 2-3 (1868); Ibid., sec. 20, p.
6 (1868); Ibid., sec. 21, p. 6 (1868); Ibid., secs. 198-233, pp. 60-72
(1868); Ibid., secs. 275-81 , pp. 89-90 (1868); Ibid., c. 11, secs. 13,
27, pp. 128, 130 (1867); Ibid., c. 18, sec. 2, p. 205 (1868); Laws of
Territory of Dakota, sec. 16, p. 4 (1869); Ibid., secs. 111-12, p. 25
(1869); Ibid., secs. 526-27, p. 107 (1869); Ibid., sec. 678, p. 140 (1869);
Kingsbury, History of Dakota, I, 329; Lounsberry, North Dakota, I, 264-66;
sopi-a, pp. 141-42.
^ Statutes at Large, XII, c.. 8 6 , sec. 9, pp. 141-42 (1861); Laws
of Territory of Dakota, c. 9, sec. 206, pp. 213-14 (1862); lb id., c. 49,
secs. 1-4, pp. 326-27 (1862); Ibid■, c. 50, secs. 1, 10, 13, 20, pp. 36769 (1862); Laws of Territory of Dakota, c. 34, secs. 1, 4-6, 174-81, pp.
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163-64, 201-03 (1863); Laws of Territory of Dakota, c. 2, secs. 1-322,
pp. 377-449 (1866); Dakota, "Territory of Dakota," Part I, pp. 13-14;
Ogle, Compendium, pp. 87-89.
79

Laws ol Territory of Dakota, c. 12, secs. 1-5, pp. 457-58 (1865);
Laws of Territory of Dakota, sec. 16, p. 4 (1869); Ibid., sec. 26, p. 6
(1869); Ibid., secs. 111-12, p. 25 (1869); Ibid., sec. 117, p. 27 (1869);
Ibid., c. 10, sec. 2, p. 201 (1869); Laws of Territory of Dakota, c. 27,
sec. 1, p. 60 (1873).
^ Laws of Territory of Dakota, c. 49, sec. 59, p. 339 (1862);
Ibid., c. 50, secs. 1, 10, 13, 20, pp. 367-69 (1862); Laws of Territory
of Dakota, c. 34, secs. 1, 4-6, 174-81, pp. 163-64, 201-03 (1863); Laws
of Territory of Dakota, secs. 687-89, p. 143 (1869).
^'Laws of Territory of Dakota, c. 49, secs. 95, 99, 106, pp. 34648 (1862); Ibid., c. 50, secs. 43-47, p. 373 (1862); Laws of Territory of
Dakota, c. 29, sec. 1, p. 142 (1863); Ibid., c . 34, secs. 119-20, 122,
129, 132, pp. 189-92 (1863).
Laws of Territory of Dakota, c. 2, sec. 101, pp. 399-400 (1866).
Laws of Territory of Dakota, secs. 728-29, 737-38, pp. 150-51

Laws of Territory of Dakota, c. 11, secs. 13, 27, pp. 128, 130
(1867); Laws of Territory of Dakota, sec. 117, p. 27 (1869); Ibid., c.
38, secs. 7, 10, p. 329 (1868); Ibid., c. 44, secs. 7, 27, pp. 340-42
(1869).
^~*Laws of Territory of Dakota, c. 3, sec. 13, p. 562 (1871); Ibid.,
c. 6 , sec. 12, p. 569 (1871); Laws of Territory of Dakota, c. 12, secs.
40, 50, 58, pp. 151-54 (1873); Ibid., c. 13, secs. 43, 53, 61, p p . 17578 (1873).
O C.
^Burlingame, Montana, pp. 82-100, passim; supra, p. 7 ; infra,
PP- 255-56.
®^see n. 8 6 .
®®Larson, Wyoming, pp. 112-13; supra, p. 7; infra, pp. 256-58
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Larson, Wyoming, pp. 36-71, passim.

^ Statutes at Large, XIV, c. 176, secs. 1-50, pp. 517-41 (1867).
91

Ibid.; Statutes at Large, XVI, c. 177, secs. 1-2, pp. 173-74

(1870) .
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According to Schell and Lamar, the Court of Indian Offenses
was not created until 1883; L-eedom, however, claimed it was 1868.
Schell,
South Dakota, p. 319; Lamar, Dakota Territory, pp. 22-23; Boyd Leedom,
"Justice-~Westem Style," in Dakota panorama, ed. by J. Leonard Jennewein
and Jane Boorman (Sioux Falls, South Dakota: Dakota Territorial Centennial
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Commission, 1961), p.

329 (Hereinafter referred to as, Leedom, "Justice").

Leeaom, "Justice," p. 32 9; Schell, South Dakota , p. 319 ; Lamar
Dakota Territory, pp . 22-23 .
C
O

94

Statutes at Large, XIV, c . 176, secs. 1-50, pp. 517-41
Laws of Territory of Dakota, secs . 17-23, p p . 4-5 (1869); Leedom, "Justice," p. 329.
93

Kansas City, Missouri, Regional Archives, National Archives and
Records Service, "Second Judicial District: Dakota Territorial Court
Journal, August Term, 1861--- September Term, 1873," Dakota Territorial
Court Records, 1861-1890, Reel 1, pp. 5-7.
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Laws of Territory of Dakota, c. 9, secs. 1-3, p. 454 (1866);
Laws of Territory of Dakota, c. 12, secs. 1-3, p. 40 (1867); Kingsbury,
History of Dakota, I, 425, 429; Dakotaian, Oct. 19, 1867, p. 2.
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Kingsbury, History of Dakota, 1, 447.
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Ibid., I, 447-48; Lamar, Dakota Territory, p. 116.
99

Statutes at Large, XII, c. 86, secs. 9-10, p. 242 (1861); Stat
utes at Large, XVI, c. 15, secs. 1-3, p. 398 (1871); Laws of Territory of
Dakota, c. 23, secs. 23, 25, p. 253 (1862); Ibid., c. 41, secs. 1-22, pp.
304-11 (1862); Laws of Territory of Dakota, c. 20, secs. 1-23, pp. 41-53
(1864); Laws of Territory of Dakota, c. 18, sec. 17, p. 208 (1865); Laws
of Territory of Dakota, c. 9, sec. 2, p. 401 (1870); Kingsbury, History
of Dakota, I, 329, 563-64; Lounsberry, North Dakota, I, 264-66.

CHAPTER IV

DAKOTA COURT PERSONNEL, 1861-1873

The Dakota court personnel administered the laws of the United
States and the Territory within the framework provided by the Dakota
court structure.

The personnel consisted of federally-appointed judges,

district attorneys, marshals, provost marshals, and, after 1867, registers
in bankruptcy.
attorneys

There were additional personnel such as acting federal

(at times) and deputy federal marshals.

On the Dakota Supreme

Court, there were also clerks, deputy clerks, bailiffs, and criers.

Chi

the district court level, there were federal and territorial court per
sonnel, grand juries, and petit juries, as well as federal commissioners.
On the county level--besides the territorial district court personnel-there were probate judges, justices of the peace, grand juries, trial
juries, sheriffs, constables, and coroners.

On the town level, there

were justices of the peace with their trial juries as well as marshals.
And there were attorneys on all of the levels who functioned as court
officers as well as representing their clients.
During this frontier period of Dakota's history, there were 10
federally-appointed judges of whom one^ had refused his commission (see
Appendix III).

In regard to the nine who served in the Territory, three

were chief justices and six were associate justices.
been an associate justice.

The other one had

Philemon Bliss of Elyria, Ohio,

IV) was the first Chief Justice of the Dakota Supreme Court.
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(see Appendix
He had moved
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to Ohio from New York and had been born in Connecticut.

He was nominated

by President Lincoln on March 23, 1861, 21 days after the Dakota Organic
Act had become law.
on the 27th.

Judge Bliss was confirmed by the United States Senate

On the 23rd, the President also nominated Lorenzo Parsons

Williston of Wellsboro, Pennsylvania,

(see Appendix IV) end Allan A. Burton

of Kentucky (see Appendix IV) to be Associate J ’

s of the Dakota Su

preme Court.

Judge Williston was confirmed on the 27th and Judge Burton

on the 28th.

Judge Burton, however, refused to accept his appointment--

but, instead, accepted the appointment of Minister Resident to the Republic
of Columbia.

About three months later, the President appointed Joseph

Lanier Williams of Knoxville, Tennessee,
replace Burton.

(see Appendix IV) on July 9th to

Judge Williams was confirmed on the 18th.

o

On June 15,

1864, President Lincoln transferred Judge Williston to the Montana Supreme
Court as an Associate Justice.
years, two months, and 18 days.

He had been on the Dakota Bench for three
The President replaced him on the Dakota

Supreme Court with Ara Bartlett of Kankakee, Illinois,

(see Appendix IV).

Judge Bartlett, who had moved to Illinois from Pennsylvania, was appointed
3
on the 20th and confirmed on the 22nd.
Chief Justice Bliss resigned from his judgeship and left Dakota on
A
August 26, 1864. ' He had been on the Bench for three years, four months,
and 29 days.

On February 16, 1865, President Lincoln promoted Associate

Justice Bartlett to succeed Judge Bliss as Chief Justice.
on the 23rd.

He was confirmed

The President then also nominated Jefferson Parish Kidder

of St. Paul, Minnesota,
Associate Justice.
he had been born.

(see Appendix IV) to replace Judge Bartlett as

Judge Kidder had moved to Minnesota from Vermont where
He was also confirmed on February 23rd.

Judge Williams

was superseded on the 16th when the President promoted United States Dis
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trict Attorney lor Dakota, William E. Gleason of Baltimore, Maryland, and
Yankton, Dakota,

(see Appendix IV) to replace him.

also confirmed on the 23rd.

By June 9, 1866, he had resigned to become

the Consul at Bordeaux, France.
two months, and 27 days.

He had been on the Bench for one year,

President Johnson then nominated John Welles

Boyle of Vermillion, Dakota,

(see Appendix IV) to replace him.

Boyle had moved to Dakota from Iowa.
T

as.

born.

He had also lived m
He was confirmed

Judge Gleason was

Judge

He had previously m^-'ed there from

California and Pennsylvania, where he was

5 on August 3rd. 6

In 1869, Judge Bartlett made an unsuccessful attempt for reappoint
ment at the end of his four year term as Chief Justice.

He had been on

the Bench for a total of four years, nine months, and 14 days.

On April

3rd, President Grant nominated George Washington French of Thomaston,
Maine,

(see Appendix IV) to replace him.

Thomaston.

Judge French had been b o m at

On April 6th, he was confirmed.

Associate Justice Kidder

was successful in his bid to retain his judgeship.
was reconfirmed.
the President.
13 days.

On April 6th, he also

On April 15th, Associate Justice Boyle was removed by
He had been on the Bench for two years, eight months, and

He was replaced by Wilmot Wood Brooking?; of Yankton, Dakota

(see Appendix IV).

Judge Brookings, who had moved to Dakota from Maine

via Iowa, had been born in Maine.

In 1873, Judges French and Brookings

were unsuccessful in their attempts for reappointments at the end of their
four year terms.

They, respectively, had been on the Bench for four years

and four days and three years, 11 months, and 24 days.

They were replaced,

respectively, by Peter C. Shannon of Pennsylvania and Alanson Hamilton
Barnes of Wisconsin who relieved them on April 10th.

Associate Justice

Kidder was again successful in his bid to remain on the Dakota Bench for

\
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a third four-year term.

He had been on the Bench for a total of eight

years, one month, and 17 days.^
Six United States Attorneys for the District of Dakota were ap
pointed during this frontier phase of Dakota's history of whom one refused

g
his commission.

Henry M. Vale of New York was nominated to be the first

Dakota United States District Attorney.
1861, but refused his commission.

He was confirmed on March 27,

In April, President Lincoln replaced

him with William E. Gleason of Baltimore, Marylard.
confirmed.

On May 9th, he was

District Attorney Gleason was promoted to be an Associate

Justice of the Dakota Supreme Court on February 23, 1865.
office for three years, nine months, and 14 days.

He had held

About three months

later, the President replaced him with James Christian of Kansas.
22nd, he was confirmed.
signed.

On May

On August 30th, District Attorney Christian re

He had been in office for only three months and eight days.

About eight months later, George H. Hand of Yankton, Dakota,--an appointee
of President Johnson--was confirmed on May 4, 1866.
George P. Waldron of Yankton, Dakota,
City, Iowa,

During the interval,

(July, 1865) and W. L. Joy of Sioux

(first part of 1866) were acting United States District A t 

torneys for Dakota.

On June 1, 1869, District Attorney Hand was removed

by President Grant.

He had held his office for three years and 27 days.

During June, Gideon C. Moody of Yankton, Dakota, was an acting Dakota
Federal District Attorney.

The President replaced Attorney Hand with

Warren Cowles of Pennsylvania.

He was confirmed on December 22, 1869,

and died in office on September 27, 1872.
two years, eight months, and six days.

He had held his office for

In October, H. A. Copeland of

Yankton, Dakota, was acting United States District Attorney for Dakota.
About two months later, the President replaced Cowles with William Pound
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of Dakota who was confirmee on December 19th.

He held his office for

three months and 21 days during this frontier period and continued on
into the Shannon Court.

9

Four United States Marshals were appointed during this frontier
phase ol Dakota's history.

William F. Shaffer of Missouri was appointed

by President Lincoln to be the first United States Marshal for Dakota.
On March 27, 1861, he was confirmed.
enter the military service.
months, and 15 days.
Dakota.

About a year later, he resigned to

He had held his office for one year, three

He was replaced by George M. Pinney of Bon Homme,

On July 12, 1862, Marshal Pinney was confirmed.

During February,

1865, he was transferred to Montana Territory to be the United States
Marshal there.

He had held his office in Dakota for two years, seven

months, and 11 days.

The President replaced him with Laban H. Litchfield

of Bon Homme, Dakota.

On the 23rd, Marshal Litchfield was confirmed.

In 1869, President Grant reappointed him
in office.

He had held hir

months, and four '

>.

On September 27, 1872, he died

ice for a total of seven years, seven

On October 8th, Clarence L. Van Tassel of Yankton,

Dakota, became acting United States Marshall for Dakota until Litchfield's
successor was appointed.
Dakota.

Litchfield was replaced by James H. Burdick of

On October 30th, he was sworn in at Yankton.

Marshal Burdick was confirmed.

On December 19th,

From his date of confirmation, he held

his office for three months and 21 days during this period of Dakota's
History and continued on into the Shannon Court.^
President Lincoln appointed G. P. Waldron of Sioux Falls, Dakota,
to be United States Provost Marshal for Dakota.

In July, 1867. Gideon C.

Moody of Yankton, Dakota, was appdinted under the new National Bankruptcy
Law to be United States Register in Bankruptcy for Dakota.

During this
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frontier period, the Dakota Supreme Court also had three acting United
States District Attorneys, one deputy United States Marshal, four clerks,
two deputy clerks, five bailiffs, and eight criers.

There were, as well,

23 attorneys admitted to the Dakota Supreme Court Bar (see Appendix V ) . ^
In summary, the Dakota court personnel included ten federallyappointed judges of whom nine served in the Territory, six United States
District Attorneys of whom five! served in Dakota--although one of the
five resigned after only about three months, and four United States Mar
shals.

In addition, there were the United States Provost Marshal, United

States Register in Bankruptcy, feting United States District Attorneys,
acting United States Marshal, deputy United States Marshals, and other
Supreme Court and lower court personnel.

In regard to the ten judges,

at least six were personal friends of federal politicians at the national
level.

For three of the ten, t^ieir terms expired and they were unsuccess

ful in their bids for reappointment, one was superseded, one was removed,
one was promoted, and one was twice reappointed and continued on into the
Shannon Court.

In regard to the six federal attorneys, one refused his

appointment, one was promoted, one resigned, one was removed, one died
in office, and one continued on into the Shannon Court.

In regard to the

four federal marshals, one resigned, one was transferred, one was reap« n 2 ^
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Shannon Court.
The ten judges were appointed from the following regions and ter
ritory:

(1) Midwest--three for a total of about 16.5 years,

two for a total of about seven years,

(2) East--

(3) Dakota--two for a total of about

6.5 years, and (4) Border States--three for a total of about five years.
The six federal attorneys came from the following places:

(1) Border
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States~-one for a total of about four years,
of about 3.5 years,

(2) Dakota--two for a total

(3) East--two for a total of about three years, and

(4) Midwest--one for a total of about six months.
marshals were living in:

And the four federal

(1) Dakota--three for a total of about 10.5

years and (2) Midwest--one for a total of about 1.5 years.

They all av

eraged about three years in office with the judges averaging about 3.5
years, the attorneys about two years, and the marshals about three years
In comparison to the ten justices--chie£ (three) and associate (seven),
the nine territorial executive branch officials--governors (four) and
secretaries

(five)--were from the following places:

for a total of about 17.0 years,

(1) Midwest--six

(2) East--two for a total of about 4.5

years, and (3) Dakota--one for a total of about three years.

And they

averaged about three years in office. ”
Most of the ten justices had attended college but they acquired
their legal training by reading law in a law office.

In 1833, Chief Jus

tice bliss had attended the Oneida Instiute and Hamilton College in New
York State for a total of three years.

He then studied law in the law

office of Theodore Sill of Whitesboro, New York.

A bronchial and pulmon

ary weakness ended his legal training in New York because he had to find
a better climate.

During the next six years, he traveled in the Middle

West where, from time to time, he resumed his law studies,
prot^gi of Salmon P. Chase of Ohio.

he became a

Associate Justice Williston read

law under his father, Judge Horace Williston, of Athens, Pennsylvania.
After completing his legal studies with his father, he went to New York
State to make a special study of the New York laws.

Associate Justice

Williams attended the University of East Tennessee and the United States
Military Academy.

He then studied law under his father, Senator John
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Williams of Knoxville, Tennessee, who was a prominent and wealthy Ten
nessee attorney and who had, himself, studied law at Salisbury, North
Carolina.

According to George W. Kingsbury, Associate Justice Gleason

was well educated which included a fine legal education.

Associate

Justice Kidder attended Vermont's Orange County Grammar School and Nor
wich Military Academy, read law in the law office of L. B. Peck at Mont
pelier, Vermont, and then earned an M. A. degree from the University of
Vermont.

Associate Justice Boyle attended Jefferson College and read law

in Pennsylvania.

Chief Justice French apparently did not attend college.

After becoming a cabinet maker, however, he read law in the law office
of Senator John Ruggles of Thomas ton, Maine.

Ruggles was a prominent

attorney and a former Justice of the Maine Supreme Court.

Associate Jus

tice Brookings attended Bangor Theological Seminary and Bowdoin College
in Maine.

He also earned an M.A. degree from Bowdoin College.

He read

law in the law office of Henry Tallman at Bath, Maine, as well as in the
law office of William Pitt Fessenden and M. M. Butler of Portland, Maine.
It appears that Chief Justice Bartlett read law in Pennsylvania, Associate
Justice Gleason in Maryland, and Associate Justice Burton in Kentucky.^
All of the ten federally-appointed judges had been practicing
attorneys.

Two of them had also been judges and one oi these had also

been a justice of a police court.
tice of the peace.

And another judge may have been a jus

Chief Justice Bliss had been a prominent Ohio attorney

who had been admitted to the Ohio Bar in 1840.

He had practiced law in

1840 at Cyahoga Falls, Ohio, and after 1841 at Elyria, Ohio.

From 1848

to 1852, Bliss had been che President Judge of the Ohio Fourteenth Judi
cial. District.

''ssociate Justice Williston had been admitted to the Penn

sylvania Bar in 1836.

He then made a special study of the New York State
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laws and may have been admi t :ed to the New York Bar.
to Wellsboro, Pennsylvania,
practicing law.

In 1843, he returned

m d became associated with S. F. Wilson in

He became a prominent Pennsylvania attorney.

Justice Burton was a prominen t Kentucky attorney.

Associate

Associate Justice

Williams was a prominent and wealthy member of the Tennessee Bar and the
Washington, D. C., Bar.

Some time during the 1820's he began the practice

of law at Knoxville, Tennesse e, and after 1843 at Washington, D. C. 15
Chief Justice Bartlett haa been a prominent member of the Illinois Bar.

He practiced law

et

Kankakee, Illinois.

He had been repeatedly

elected Justice of the Kankakee Police Court, for several years had been
a Master in Chancery, and haq been a long time Judge of the County Court
at Kankakee.
Maryland.

Associate Justice Gleason had practiced law in Baltimore,

In 1861, he had been appointed United States District Attorney

for Dakota.

He held that office until his promotion to the Dakota Bench

--although he had lived at Baltimore, Maryland, the year previous to his
judgeship appointment.^
Associate Justice Kidder had been admitted to the Vermont Bar
in 1839.

He became one of Vermont's most prominent attorneys and had

practiced law at Braintree and West Randolph, Vermont.

In 1843, he was

elected Vermont's State's Attorney for Orange County and was thereafter
re-elected four times to that office.

He was a member of the Vermont

Constitutional Convention in 1843 and again in 1847.

In 1857, he moved

to St. Paul, Minnesota, where he became a prominent practicing attorney.
During the fall of 1864, he ran as a Republican for district judge at St.
Paul, Ramsey County, Minnesota, but lost the election by 400 votes.^
Associate Justice Boyle was admitted to the Pennsylvania Bar and
began practicing law in that state.

In 1850, at the age of 24, he traveled
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to Sacramento, California, where he practiced law.

In 1853, he returned

to Pennsylvania, and during the following year he moved to western Texas
where he practiced law.
practiced his profession.
he practiced law.

During 1858, lie moved to central Iowa where he
In 1860, he moved to Vermillion, Dakota, where

He became a prominent Dakota attorney.

was admitted to the Dakota Supreme Court Bar.

In 1865, he

18

Chief Justice French was admitted to the Lincoln (Knox) County
Bar of Maine and practiced law at Thomaston.
tice of the peace there.
Blaine of Maine.

He may have become a jus

He became a protdg^ of Congressman James W.

Associate Justice Brookings became a member of the

Cumberland Bar at Portland, Maine, in May, 1857.

During June, he moved

to Dubuque, Iowa, with alleged plans of opening a law office there.
wan admitted to the Iowa Bar.
Minnesota (Dakota).

He

During August, he moved to Sioux Falls,

He practiced law there.

During December, the Minn

esota governor appointed him district attorney for Big Sioux County.

In

August, 1862, he moved to Yankton, Dakota, where he practiced his pro
fession.

He became one of Dakota's most prominent and wealthy attorneys.

During the 1864-65 Assembly, he helped to revise the Dakota Penal Code.
In December, 1865, he wan admitted to the Dakota Supreme Court Bar.
1866, he formed a law partnership with Colonel Gideon C. Moody.
several years, he was the Yankton County attorney.

In

For
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In summary, in regard to legal training, at least five of the ten
justices attended college and two had earned Master of Arts degrees.

At

least seven of the ten had read law, and the other three probably also
did so.

Two of them read law under their father-~one a judge--and another

--an ex-United States Senator.

And another one had read law under a former

Justice of the Maine Supreme Court.

In regard to legal experience, all
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ten of the judges had been practicing attorneys.

Six had been members

of bars in Midwestern states, six in Eastern states, three in Border
states, one in Washington, D. C., two in Dakota, ami one both in Cali
fornia and Texas.

At least two had previously been judges; another oro

may have been a justice of the peace; one had been a muster in chancery;
one had been a United States District Attorney for Dakota; one had been
a state attorney; seven had Deer. prominent attorneys; and two had been
members of the Dakota Supreme Court Bar.
These justices were extremely active politically--both before
and during their judgeships in Dakota.

For example, on the local level,

Judge Bliss had been a Ohio district judge.

Judge Bartlett had been a

mayor of Kankakee, a Kankakee police court justice, and a county court
judge.

Judge Kidder had been a Vermont State's Attorney for Orange County.

Judge Boyle had been a Receiver of the United States Land Office at Ver
million, Dakota, and school superintendent for Clay County, Dakota.

Judge

French had been a deputy customs collector for the port of Thomaston,
Maine, and may have been a justice of the peace as well as a county clerk.
Judge Brookings had been a census agent for the Sioux Falls District of
Dakota and a Yankton County attorney.

On the state and territorial level,

Judge Kidder had been a Lieutenant Goveuiui of Vermont and during most of
his term he was acting Governor.
of the Dakota Squatter Government.
District Attorney for Dakota.

Judge Brookings had been acting Governor
Judge Gleason had been a United States

Besides Judge Williston, several of the

justices had also been members of legislatures.

Judge Kidder had been a

member of both the Vermont and Minnesota state legislatures for a total
of six terms.

Judge Boyle had been a member of the Council of the Dakota

Assembly for two terms.

Judge Brookings had been president of the Dakota
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Squatter Government’s Council for two terms and a member of the Dakota
Assembly for a total of seven terms.

And while he was a member of the

Assembly Brookings became Speaker of the house as well as President of
the Council.

On the national level, Judge Bliss had been a Republican

Congressman from Ohio.
Tennessee.

Judge Williams had been a Whig Congressman from

Judge Kidder had "been an unsuccessful Vermont Democratic can

didate for Congress.

He had been sent by the St. Paul, Minnesota, Dakota

Land Company to become the provisional Congressional Delegate for the
Dakota Squatter Government.

And Judge Brookings had been an unsuccessful

Republican candidate for Congressional Delegate from Dakota.

20

These justices were also very active in political party affairs,
on the local, state or territorial, and national levels.
Republicans when appointed.

They were all

They had various party backgrounds, however.

For example, Judge Bliss had been a Federalist, Whig, Free Soiler, and
Abolitionist before becoming a Radical Republican.

Judge Bartlett had

been a Republican ever since the Party first became organized in 1854.
Judge Gleason was a member of the ultra radical wing of the Republican
Party.

Judges Kidder and Boyle had been Douglas Democrats and then changed

to become Republicans.

Judge Brookings had been the organizer and chairman

of the Dakota Republican Party, president of the Dakota Grant Club, and
president of the Dakota Republican Party Congressional Delegate nominating
convention.

Judge Boyle had been a member of the central committee of the

Dakota Republican Party.

Judges Gleason, Kidder, and Boyle had been dele

gates to national presidential nominating conventions.

In 1856, Judge

Kidder was one of Vermont's Democratic aelegates-at-large to the National
Democratic Presidential Convention which was held in Cincinati.

With the

balance of his delegation, he attempted to secure the re-nomination of
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Franklin Pierce.

His second choice was Stephen A. Douglas, who was then

a close and confiding friend, and who remained so for the remainder of
..

. .,

his life.

21

All of this political activity enabled the future justices to
participate in the political spoils system, hence their federal judgeship
appointments.

For example, Judge 3liss clearly owed his appointment to

political friends.

He was a prot£g£ of Salmon P. Chase of 0hio--a former

United States Senator from Ohio (1849-56), Ohio governor (1856-60), and
then United States Secretary of the Treasury (1861-64).

Judge Bliss was

also supported for his judgeship by Benjamin F. Wade and Frank P. Blair.
He seriously expected to become the next territorial governor or Congres
sional Delegate.

Judge Bartlett hr.d been appointed from Illinois, Presi

dent Lincoln’s home state.

Judge Gleason had written the President a

letter seeking a federal judgeship in Dakota and had the backing of at
least his personal friend, United States Senator Henry Winter Davis of
Maryland, who, at the time, was the nation's leader of the ultra radical
22
wing of the Republican Party.'"'
Dakota's Congressional Delegate, Doctor Burleigh, secured Judge
Boyle's appointment.
Johnson.
Judge

The Delegate was a personal friend of President

According to Colonel Lounsberry, he had been a bondsman for

Boyle when he was Receiver of the United States Land Office at

Vermillion, Dakota.

Receiver Boyle became short in his accounts, and

in order to protect himself from loss, Delegate Burleigh conceived the
idea of making Boyle a judge in order to give him a salary that would
save the bondsmen.

He had the President appoint Judge Gleason as United

States Consul at Bordeaux, France, and Receiver Boyle to replace Gleason

23

as Associate Justice of the Dakota Supreme Court.“
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Judge Kidder was appointed with the backing of the Northern Pa
cific Railroad, Minnesota Republicans--especia1ly United States Senator
Alexander Ramsey, his home state--Vermont, and probably Vice President
of the United States, Hannibal Hamlin of Maine.
been the payment of a political debt.
member of the Minnesota Legislature.

In part, it may have

In 1863, Judge Kidder had been a
It was so evenly divided between

Democrats and Republicans that he held the deciding vote as a War Demo
crat.

He broke a deadlock when he voted for Alexander Ramsey, the Repub

lican United States Senatorial candidate.

At that time, Judge Kidder

became a Stalwart Republican. ^
President Grant turned most of Dakota's patronage over to Repub
lican Party spoilsmen.

Howard Lamar states that Senator Hamlin of Maine,

Senator Morton of Indiana, and General Belknap--a personal friend of the
President--were the true sources of political power in Dakota in 1869.
Judge French received his judgeship by being a prot£g£ of Congressman
James G. Blaine of Maine

(Speaker of the United States House of Repre

sentatives) and a personal friend of Senator (ex-Vice President) Hamlin
of Maine.

According to Doane Robinson, French was also a boyhood friend

of ex-Delegate Burleigh.

Evidently, Judge Brookings received his appoint

ment through the influence of Senator Hamlin, Congressman Blaine, and
Dakota's Congressional Delegate, S. L. Spink.

2 5

While serving their judgeships, the justices continued to be very
active politically.

For example, the position of Chief Justice of the

Dakota Supreme Court was the third most dignified one in the Territory.
Only the Congressional Delegate and the Governor were considered to be
of a higher status.
Dakota politics.

Chief Justice Bliss became very actively engaged in

As a Republican, he succeeded in forming a strong anti-
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Jayne (the then current territorial governor) faction within the Dakota
Republican Party.

He also was a member of the Congregational Church.

Associate Justice Williston and United States District Attorney Gleason
supported him.

Both Bliss and Gleason had ambitions to become territorial

governor or Congressional Delegate.

The 1862 Republican Party's Congres

sional Delegate nominating convention selected Governor Jayne to be its
candidate.

Judge Bliss received 13 votes on an informal ballot for the

Delegateship.

During the campaign and election, he supported Captain

Todd (Democrat) for that position.

According to Howard Lamar, the Chief

Justice and the Federal Attorney harbored a personal animosity toward the
Governor.

The territorial Democrats welcomed Judge Bliss into their

ranks because it helped them to appear as a fusion political party under
the name People's Union Party.

27

In March, 1863, Governor Jayne resigned to become Dakota's Con
gressional Delegate.

Chief Justice Bliss made a determined, but unsuc

cessful, attempt to succeed him as governor.

The Judge received at least

the full support of the anti-Jayne faction as well as probably his Ohio
friends and political friends of Federal Attorney Gleason, Secretary of
State William H. Seward, Treasury Secretary Chase, and Senator Davis.
Six months later, however, President Lincoln appointed Newton Edmunds,
a native of Michigan, as Governor.
support.

Edmunds had Delegate Jayne's full

Jayne was a personal friend of the President.

According to

98
Howard Lamar and Boyd Leedom,

the Chief Justice's enemies helped to

bring about his defeat with ridicule for alleged political intrigues and
machinations.

They claimed Judge Bliss' appointment as territorial gov-

ernor would be a Copperhead victory.

29

Pifore the 1864 election, Chief Justice Bliss early formed a

204

short-lived fusion political faction consisting of War Democrats and antiJayne Republicans under the title of Dakota Union Party.

He was helped

in this endeavor by Associate Justice Williston and Federal Attorney Glea
son.

Judge Bliss was selected chairman of its central committee and

sometime during the spring he was nominated its candidate for Congres
sional Delegate.

Gleason was selected as a delegate, and Williston as

one of the alternate delegates, to the National Union (Republican) Party's
Presidential Nominating Convention in Baltimore, Maryland.

On May 10th,

Judge Bliss started a rival Yankton newspaper, The Dakota Union, to be
used in his bid for the Congressional Delegateship.^
Meanwhile, after the 1862 election, Captain Todd had challenged
Governor Jayne's close victory.
Captain.

The Chief Justice had supported the

After the 1864 Dakota Union Party's spring convention, Congress

declared Todd the winner of the 1862 Delegate election.

Bliss' Democratic

supporters deserted him for Todd who had decided to run for re-election.
And with over two-thirds of the territorial Republicans supporting Doctor
Walter A. Burleigh, who was the Delegate nominee of the former Jayne Re
publican faction, the Chief Justice became furious and disgusted with
the fickled Democrats.

He withdrew from the race, threw his support be

hind Doctor Burleigh, and decided to leave Dakota.

According to George W.

Kingsbury, Chief Justice Bliss had not been happy with his Dakota Chief
Justiceship and would have left the Territory sooner had it not been the
possibility of his being elected Congressional Delegate from Dakota.
When this was no longer possible in 1864, he resigned his judgeship and
left Yankton on August 26th.

11

Associate Justice Kidder was another example of the justices'
political activity.

He was a Mason, a Knights Templar, an Odd Fellow,
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and a Protestant--maybe an Episcopalian--as well as being a Stalwart Re
publican.

In 1868, he ran for Congressional Delegate as a candidate of

the People's Party.

This Party was an independent Republican faction

which was largely controlled by Delegate Burleigh.
supported Kidder.
religious affairs.

Chief Justice Bartlett

The Chief Justice also had become very active in Dakota
He was a member of Yankton's Christ Church and presi

dent of the Dakota Bible Society.

At the time, W. W. Brookings, a Congre-

gationalist, chairman of the Dakota Republican Party, and president of the
Dakota Grant Club, was selected president of the Dakota Republican Party
Convention to select a Congressional Delegate nominee.
Spink (Secretary of Dakota) to be its candidate.

It selected S. L.

In a hard-fought and

mud-slinging campaign by all persons concerned, Judge Kidder came in third
in a five man race."^

Secretary Spink won the election.^

Associate Justice Brookings was another example of the justices'
political activity.

In 1870, he was the leader of the Stalwart Republican

Party of Dakota and the Yankton Capital Street faction of the Yankton
Oligarchy.

He attempted to follow the national Republican Party line

I
and to maintain a continuous Party organization in Dakota.
active in the affairs of the Yankton Congregational Church.
ported by his friend, Chief Justice French.

He was also
He was sup

His Party faction unsuccess

fully attempted to re-elect Delegate Spink in a three way race which also
included Doctor Burleigh (Republican faction) and M. K. Armstrong (Demo
crat).

It was a very bitter campaign.

The Yankton Union and Dakotaian

commented:
w. W. Brookings endorsed by a Republican caucus for the position
of Governor, having failed to procure that desirable appointment,
exhibited his naturally selfish instinct by seeking and obtaining
the position of Associate Justice of the Second District U. S. Court
of Dakota jsicj , though his course in the premises, necessitated
bad faith toward another aspirant, Col. G. C. Moody in every way
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worthy, and who would have dignified the position where it is now
disgraced.
Judge Brookings, twice indicted for perjury, . . . Brookings'
career as an Associate Justice has been one long chapter of mistakes
and disregard for the requirements of law. The Judicial ermine has
been disgraced to petifoggery |sicj in our courts and political
trickery everywhere else. The very man who insisted by public acts
that Judge Boyle was required to reside in his district, now when
placed in a similar position, openly defies and disregards the law,
refusing to remove to his District. He has become--not a dignified
guardian of the rights of the people within his jurisdiction, but a
bullying pot house politician. He has thus prostituted his high
calling because his official existence depends upon it. Conscious
of his offences, he looks upon S. L. Spink as his only salvation,
and regard Burleigh as the criminal regards punishment.34
Armstrong was declared the winner by 35 votes in a disputed and contested
election.

3s
Chief Justice trench presided over the election canvass.

In 1872, Judge Brookings became one of three candidates who ran
for the Congressional Delegateship.

The other two candidates were Colonel

Moody (Republican faction)--who was the leader of the Broadway Street
faction of the Yankton 01igarchy--and Delegate Armstrong (Democrat).

As

early as January, 1872, Judge Brookings was mentioned as a candidate by
his newspaper, the Yankton Press.

Delegate Armstrong later stated that

the Judge had declared himself a candidate as early as the first of
February.^
A few days prior to their factional convention at the Yankton
County Republican Convention, Associate Justice Brookings had gotten into
a fight with the editor of the Union and Dakotaian and hit him on the
head with his cane.
had him arrested.

The editor signed a complaint against the Judge and
Though he was convicted and fined one dollar, at the

trial, Judge Brookings set up a keg of beer for the spectators.
The split in the Republican Party continued.

37

The Brookings fac

tion of the Republican Party held its convention at Canton.

Associate

Justice Kidder was a delegate to it from Clay County and was a possible
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candidate himself for the Congressional Delegateship.
vote he received five votes.

On an informal

He was selected to be an alternate delegate

to the. national Republican Party Presidential Convention.

On May 21st,

Associate Justice Brookings was selected by the organizational Republi
cans, the Spink supporters, and the Capital Street Gang to be their can
didate for Congressional Delegate.
French and Associate Justice Kidder.

He was supported by Chief Justice
The Yankton Press, Vermillion Da

kota Republican, Springfield Times, and Elk Point Union County Courier
supported Judge Brookings.

The Yankton Dakota Herald (Democratic) claimed

the Judge had bought the Courier specifically for the campaign.

Evidently,

he already owned, or had an interest in, the Press and the Republican.
38
Judge French may have had some kind of connection with the Times.
The campaign was fought with extreme bitterness and Associate
Justice Brookings was the victim of much personal abuse.

The Dakota

Herald claimed:
To old settlers, he is known as one of the most corrupt men in
the Territory; while his Judicial office has repeatedly been pros
tituted to the basest political purposes, and the cry that "Brookings'
Court is a partisan one" has often been repeated in the streets of
Yankton.39
When the Judge lost the election, which allegedly contained many irreg
ularities and fraudulent returns, and apparently came in last among the
three candidates, he unsuccessfully challenged the election results.
During his challenge, the Dakota Herald on December 16, 1873, commented:
/
Brookings--The Bill Tweed of Dakota.
Ever since the Pilgrim Fathers landed in America people of low
natures have striven to outdo their fellow rascals in trickery and
venality, and the competition of this class of people have been
active in their efforts to over-span all compeers in meanness and
dishonesty, but to this day, during all this long lapse of years-down through this vista of tirue--no one has developed such a pro
fundity of venality and low arcs as has W. W. Brookings, of this
Territory.40
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Chief Justice French had presided over the election canvass at which Dele
gate Armstrong was again declared the winner.
Many of the justices were members of territorial organizations.
Judges Bliss, Bartlett, Gleason, Kidder, Boyle, and Brookings were members
of the Dakota Historical Society.
delivered lectures before it.
Dakota Agricultural Society.
the Yankton Debating Club.

Judges Bliss, Brookings, and Kidder

Judges Bliss and Boyle were members of the
Judges Brookings and French were members of

Judges Bartlett, Kidder, Boyle, and Brookings

--as well as probably Judge French--were members of the Dakota Bar Asso
ciation.

Judge Kidder was a Mason, Knights Templar, and an Odd Fellow.^2
Many of the justices were active in religious affairs--especi.ally

Judges Bartlett, Kidder, Boyle, and Brookings.

Judge Bartlett was a warden

and treasurer of the Yankton Christ Church, as well as president of the
Dakota Bible Society-which may have had some kind of connection with the
Yankton Episcopal Church.

Judge Kidder attended church twice every Sunday.

His wife had been an active member of the Jackson Street Methodist Church
at St. Paul, Minnesota.

He may have been a member of it.

And at least

once he presided over a donation festival for the benefit of the Vermil
lion Methodist Episcopal Church.
organized

Judge Boyle was a Presbyterian and had

first Sabbath School in Dakota at Vermillion.

Judge and

Mrs. Brookings were both active in the Yankton Congregational Church,
and he donated a bell for the erection of the Church's Yankton Academy
building.

Judge Bliss was a Congregationalist and Judge Williams prob-

ably wat a Presbyterian.
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Reappointments were related to the justices' original appointments
as well as to the current political and economic scene.

In 1869, Chief

Justice Bartlett unsuccessfully sought reappointment when his judgeship
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commission expired.

The Chitf Justice did not then have the necessary

economic and political influence in the right places to win out over his
rivals.

President Lincoln was no longer in office, and his reappointment

attempt failed.

His failure was related in part to the appointment of

Chief Justice French who was his successor on the Bench.

According to

the Yankton Press, Chief Justice Bartlett would have been reappointed
had there not been an attack made upon him by Colonel Moody of Yankton
and his very radical friends.
sought the Chief Justiceship.

Colonel Mooly had also unsuccessfully
44

In 1873, Chief Justice French and Associate Justice Brookings
also unsuccessfully attempted to be reappointed when their respective
judgeship commissions expired.

Historian Herbert Schell states that ter

ritorial office-holders were rather insecure in their positions during
the period they were on the Bench (1869-73) and they were absent from
Dakota for long periods in order to retain or obtain office.

Most of

the time between the months of January and March of 1870, 1871, and 1872,
Judges

French and Brookings were on visits to Washington, D. C., and to

their former homes in Maine.

These trips probably were related to their

duties as representatives of both Maine and Senator Hamlin's interests
in

Dakota,

as

well

as

to m a i n t a i n i n g

their

contacts

in

order

to

atter.nt

to preserve their respective judgeships
Chief Justice French was granted a 60 day leave of absence in
August, 1872, and in January, 1873, he was at Washington, D. C., to fur
ther his quest for reappointment.

According to Judge Brookings' friendly

Yankton Press, the people of Judge French's Third Judicial District almost
entirely endorsed him for reappointment.^*3

The Dakota Assembly, however,

had adopted petitions asking for the appointment of a good man to fill the
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position.^

The Dakota Herald on March 11, 1873, quoted the March 4th

issue ol the Washington Chronic 1c as having stated:
The Legislative branches of Dakota have adopted petitions to the
President, asking for the appointment of good men to fill these
positions, the opposition to the present incumbents coming prin
cipally from the people at large. The Attorney Genera.’ has stated
that it was his intention to send an entire new bench. Delegate
Armstrong, from that Territory, being a Democrat, takes no interest
in the disruption there, but favors the election of these officers
by the people of Dakota.48
The friendly Yankton Press reported Judge French had a good chance of
being reappointed.
stated:

49

Hie hostile Dakota Herald (Democratic), however,

"We would like to see . . .

a Chief Justice in place of French

who knew the difference between a venire and a voir dire,

. . .

Gen

eral W. H. H. Beadle and Colonel Moody, political enemies of Judge French,
had written letters to the United States Attorney General which were
against his reappointment.^

Colonel Moody was the leader of the Yankton

Oligarchial and Republican faction that opposed Judge Brookings' faction.
At the time, Colonel Moody was seeking French's chief justiceship for
.

-

himse it.
Judge French was renominated Chief Justice of the Dakota Supreme
Court by President Grant on March 14, 1873.
however, apparently refused to confirm him.

The United States Senate,
The President then evidently

withdrew that- ■nomination auu on the f/th nominated French to be an Asso
ciate Justice of the Dakota Supreme Court.

Either Judge French or the

Senate refused this, and the President withdrew it.

Upon hearing that

Chief Justice French had been nominated Associate Justice, the Dakota
Herald stated he had ". . . been promoted backwards,
Chief to Associate."

54

'crawfishing' from

The Herald quoted the Vermillion Republican as

having stated upon learning of the nomination that "we rejoice at it,
. .

And when it learned Judge French would no longer be a Dakota
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judge, the Herald commented:
„56
• * •

On April

"The Territory is happily ric of French

10, 1873, Chief Justice French was relieved by Peter C.

Shannon of Pennsylvania.^
Associate Justice Brookings' unsuccessful attempt for reappointment
may have been tied to Chief Justice French's unsuccessful bid to stay in
office.

Judge Brookings left Yankton for New England and Washington, D. C.,

on February 13, 1873.

United States Senator Hamlin of Maine had been in

Yankton a few days before the Judge left.

The Dakota Herald on January

21st had reported that Judge Brookings probably would ", . , be removed
in order to give place to others more favorable to the 'ring,' . .
The 1872-73 Assembly had adopted petitions to the President seeking the
removal of the Judge.
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Colonel Moody, who was seeking a judgeship for

himself, and General Beadle--both political enemies of Judge Brookings-oppcsed his reappointment.

The Colonel evidently referred^ to the Judge

as a knave.^
On March 14th, the President nominated Judge Brookings to be an
Associate Justice of the Idaho Supreme Court.

The Dakota Herald on the

18th reported the President had reappointed the Judge on the 14th and
commented:

"We should like to see . . .

an Associate Justice who could

administer justice without being warped by partizan partiality, to take
c. 2
the place of Brookings."'"'

On the same date, the Herald further reported

his nomination as Associate Justice of the Idaho Supreme Court.
reported the Senate had refused to confirm Judge Brookings.

It then

The Yankton

Press claimed his defeat was caused by influences outside of Dakota.

The

Herald on April 3rd stated ". . . the Territory is happily rid of . . .
Brookings . . ."

Judge Brookings was at first replaced by Chief Justice

French--whose nomination was withdrawn--and who in turn, on March 24th,

212

was replaced by Alanson H. Barnes of Wisconsin who relieved Judge Brook
ings on April 10, 1873.^
In contrast to Judges Bartlett, French, and Brookings, Associate
Justice Kidder was successful in two reappointment attempts during this
frontier period of Dakota's history.

In 1869, when his first judgeship

commission expired, he was successful in his bid for reappointment.

It

was related to Chief Justice Bartlett's unsuccessful reappointment attempt.
Judge Kidder secured his reappointment through the influence of the North
ern Pacific Railroad, United States Senator Ramsey of Minnesota, and the
Republican parties of Minnesota and Vermont.
help of Senator Hamlin of Maine.
ment without a fight.

He probably also had the

He did not, however, gain his reappoint

A caucus of the Dakota Republican Party had endorsed

Colonel Moody for nomination as Chief Associate Justice, of Dakota.

Judge

Kidder and Colonel Moody had both gone to Washington, D. C., in their bids
for the judgeship.

Colonel Moody and his radical friends wanted Dakota's

Chief Justiceship, or Judge Kidder's position, but settled for Judge Kid
der's place on the Bench.

They found in the national capital, however,

that Judge Kidder's political backing was too strong to overcome and the
Colonel's bid was defeated.
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Judge Kidder made relatively frequent trips from Vermillion, where
he lived, to Yankton and to St. Paul, Minnesota.

Many of these probably

were related to his duties as a representative of the Northern Pacific,
of Minnesota, and of Vermont interest in Dakota.

At the same time, they

may have been related to maintaining his contacts in order to preserve
his judgeship.^
Associate Justice Kidder's second attempted reappointment was also
successful.

He, however, did not receive it without a fight.

At least
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Colonel Moody's faction of the Yankton Oligarchy and Dakota Republican
Party were opposed to his reappointment.

During Judge Kidder's 1874 cam

paign for Dakota's Congressional Delegateship, the Dakota Herald reported
that Judge Brookings had stated that Colonel Moody was the author of the
following charges made against Judge Kidder in 1873.

They were an attempt

to prevent Judge Kidder's reappointment, when, at the same time, the Colonel himself was an applicant for the Judge's position on the Bench.

fi

7

According to the Dakota Herald:
The following is a true copy of charges on file in the Department
of Justice, at Washington, D. C., as made by Ex-Gov. Faulk, Ex-Gov.
Edmunds, Gen. Beadle and Author £sicj Linn, and against Judge Kidder.
Here is the testimony of prominent a J well known'citizens and
leading Republicans. They designate the Republican candidate, Judge
Kidder, as a "confirmed inebriate;" as "an open, shameless and almost
helpless drunkard," and declare that his continuance in office would
be a "Territorial calamity" and an "odium upon the Administration."
Read the damning proof;
Official Copy
"Yankton, D.T., Feb. 10, 1873.
To His Excellency U. S. Grant, President of the United States:
Sir:--I most respectfully protest, as a citizen, against the re
appointment of J, P. Kidder to the position of Judge for this Terri
tory- -on the ground of constant and increasing intemperance.
He has always been, since ray acquaintance with him, a confirmed
inebriate. But since his re-appointment in 1869, his career has been
rapidly downward, until now he is an open, shamless {sic^ and almost
helpless drunkard--entirely disqualified, by long and persistent selfabuse, from filling a judicial position with safety to the citizens,
or honor to the Government.
Such habits, in his present position became a Territorial calamity,
infecting the social and moral atmosphere with the most deadly and
pci .niciou3 i n f l u e n c e s ; w h i l e i f nf n e c e s s i t y , renders the impartial
administration of justice impossible.
His personal adherents and boon companions are now actively engaged
in the endeavor to secure for him a re-appointment.
Such certainly do
not regard the welfare of this community, and can only bring odium
upon the Administration.
I have the honor to be, most respectfully,
Your O b !t Serv't ,
A. J. Faulk,
Late Governor of Dakota
I concur in the above, having before made the same statements.
I trust and believe the people will be furnished better triuuuala.
The above is true, as known to nearly everybody.
Wm. H. H. Beadle
Member National Republican Committee
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The statement herein made is a well known fact to almost every
resident of this Territory.
A change is absolutely necessary for the credit of the Adminis
tration.
Newton Edmonds
Late Governor o____ ota Territory.
Arthur Linn
Editor Union and Dakotaian and Ch*m
Rep. Co. Cent. Com. for Yankton Co.68
According to Howard Lamar, Colonel Moody and General Beadle had
also written letters to United States Attorney General Williams to oppose
Judge Kidder's reappointment.

Evidently, the Colonel had referred to the

Judge as a drunkard and the General had asserted the people were opposed
to him.

Both houses of the Dakota Assembly had adopted petitions which

opposed Kidder's reappointment and had sent them to the President.^
On February 28, 1873, Judge Kidder was registered at the National
Hotel in Washington, D. C.

He was there looking after his reappointment.

Evidently, he was supported by Senator Ramsey of Minnesota, Senator Hamlin
of Maine, and every attorney in his First Judicial District.

He also

probably was supported by the Republicans of Minnesota and Vermont, by
General Sibley o. Minnesota, by General John Sanborn of the Northern Pa
cific Railroad, by War Secretary Belknap, by Frederick Billings of Woodstock, Vermout--who was a director of the Northern Pacific and a member
of its executive committee, by J. Gregory cmith of St. Albans, Vermont-who was a director of the Northern Pacific, by Richard D. Rice of Augusta,
Maine--who was a director of the Northern Pacific and a member of its
executive committee, by General Meade of Minnesota and the Northern Pa
cific, by Colonel John H. Stevens of Minnesota and the Northern Pacific,
by ex-Governor Austin of Minnesota, and by W, S. King of Minnesota.^
Upon learning of Judge Kidder's reappointment for his third term
as an Associate Justice of the Dakota Supreme Court, the Dakota Herald
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on March 25th commented:

"The reputation of Judge Kidder as a lawyer

and Judge is so well and favorably known that anything we might add would
be superfluous." *

The Herald on the same date reported the Vermillion

Republican had stated after receiving word of the Judge's reappointment:
. . . we rejoice at it, . . . Dakota will prosper better under of
ficers who know its needs and labor to develop its resources than
under new ones who have it all to learn, . . . we expect to be abused
for this expression of such an opinion, but we say so, nevertheless,
and mean what we say, anybody else to the contary, not withstanding.72
The Yankton Press on March 26th noted:
The National Republican, a leading Washington paper, makes this
mention of our fellow citizen who has just been reappointed and con
firmed as Associate Justice:
"Hon. J. P. Kidder, formerly Governor of Vermont 0 icj , and now
associate justice of the Supreme Court of Dakota, is in town and stop
ping at the National. He has been renominated by the President to the
position which he has filled with so much honor during the past eight
years. He is the recipient of many warm and sincere congratulations
from his friends.73
On March 18th, the Dakota Herald indirectly stated that the people of
Dakota were surprised by and regretted the reappointment of Judge Kidder.
On April 1st, that paper, however, reported it approved of the Judge's
reappointment, that it found no fault with the Judge, and that he had
proven himself a person of "honor and c a p a c i t y . I t

further reported

the Vermillion Dakota Republican had strongly approved the Judge's
reappointment./D
In addition to being politically active, the Dakota federallyappointed judges also had substantial economic involvements.
reason for this was because they received low salaries.

A basic

The Dakota Or

ganic Act of 1861 established for each one an annual salary of SI,800
which was to be paid quarterly by the United States Treasury.
1, 1867,

On April

e salary for each of the justices was increased by Congress

from $1,800 to $2,500 per year.

And on June 17, 1870, they were again
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increased to $3,000.

In contrast, on July 1, 1871, the Chief Justice of

the United States Supreme Court received an annual salary of $8,300 and
its Associate Justices each received $8,000.

On March 3, 1873, their

salaries were increased by Congress to $10,300 for the Chief Justice and
$10,000 for each of the Associate Justices.
level through 1881.

They then remained at this

Meanwhile, in that year, each United States Circuit

Court Judge received $6,000 and each United States Court of Claims Judge
received $4,500.

In the organized states each United States District

Court Judge received an average of $3,637.

In 1881, the average salary

for all federal judges was $4,505 and in 1888 they were all receiving
the same salaries.

In contrast, at that time, the equivalent salaries

of English judges of equal rank ranged from $25,000 to $50,000 and aver
aged $26,765.77
Aware of the marked difference in judicial salaries, and espe
cially concerned about the low amount paid to the Dakota federally-ap
pointed territorial judges, the Grand Forks Herald commented:
Thus, it is seen why English lawyers may eagerly aspire to a seat
on the bench, while in the United States, to be chosen to a judgeship means either a financial sacrifice or else a confession to
failure as an attorney. No lawyer who reaches eminence sufficient
to entitle him to a seat on the bench, can affoid to sacrifice his
income as a practicing attorney for the salary of a judgeship and
in accepting such appointment he yields financial interests for
considerations of honor and influence. United States judges should
receive salaries commensurate with the income of the best legal
talent, in order that that
icj best legal talent may be secured
to the courts.78
Meanwhile, prior to their judgeship appointments, the Dakota federal judges had been deeply involved in economic activity

In 1858, Judge
T%------1

Kidder was a c l i a i i e t member o f the Dakota Laud Company at Oe)x l. . iau j.j
esota.

U - * -------

Judge Boyle was a land and railroad speculator at Vermillion,

Dakota, and Judge Brookings was a stockholder of the Western Town Company,
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Che headquarters of which was located at Dubuque, Iowa.

In 1857, Brook

ings became its managing and financial agent at Sioux Falls, Minnesota
(Dakota).

He subsequently became a Sioux Falls boomer and land speculator.

In 1862, he moved to Yankton, Dakota, and became a land speculator who
specialized in real estate transactions, townsite speculator, and railroad
speculator--being involved with six different railroads.

He also was a

charter member of the Black Hills Exploring & Mining Association and be
came superintendent and dispursing agent of the Minnesota, Cheyenne & Black
Hills Wagon Road which was connected with that Association.^
While the justices were members- of the Dakota Bench they were
extremely active in economic affairs.

They were involved in land, town-

site, railroad land grant, railroad, and mining speculation.

For example,

Chief Justice Bliss was the president of the Richland townsite.

Chief

Justice Bartlett became involved with land and railroad speculation.

He,

as well as Judges Kidder and Boyle, was a charter member of the Dakota &
Northwestern Railroad.
speculator.

Judge Kidder was a land, railroad, and mining

He was president of the Dakota & Northwestern, incorporator

of the Vermillion Valley & Northern Pacific Railroad, and a member of the
board of directors of the Dakota Southern Railroad.

He was president of

the Dakota Mining Company (coal), and he also was a representative of
Minnesota and Vermont interests in Dakota as well as the Northern Pacific
_
,80
Railroad.
Judge® 'FVonrh and Brookings were partners in land, townsite, rail
road land grant, and railroad speculation.

In addition, they represented

the interests ot Maine and Senator Hamlin.

Judge Brookings vsz also in

volved in the construction of railroads and buildings as well as mining
speculation.

He promoted the development of southern Dakota and Black
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Hills gold mines, timber, minerals, and agricultural resources.

He was

also a zealous owner, promoter, and organizer of the business interests
on Capital Street in Yankton.

Judges Brookings and French were in part

nership with Governor Burbank and Major Hanson in the land speculation
Hanson &Co. which placed part of the Picotte grant on the

firm of J. R.
market.

Theyspeculated in land--especially

Falls areas.

in the Yankton and Sioux

Judge Brookings owned the Sioux Falls townsite, those falls,

and adjoining land.

He also planned and organized the opening of the

Sioux Falls military reservation for land speculation.

Judge French and

Governor Burbank practically owned the Springfield townsite and were able
to locate a federal land office and post office there.

Between 1869 and

1873, Judge Brookings sold at lease 50 acres, 30 lots, one strip of land,
and one parcel of land for a total of $10,810.®^
Judges Brookings and French were also deeply involved in railroad
speculation.

They attempted to obtain a railroad land grant from Nebraska

for the Yanktor. & Columbus Railroad as well as one for the Dakota Southern
Railroad from the federal government with the assistance of Senator Hamlin.
Judge Brookings was an official on ninedifferent railroads
on the Bench.

while he was

Both heand Judge French were members of the board of di

rectors of the Dakota Grand Trunk Railroad.

Finally, Judge Brookings

conceived, planned, organized, and constructed the Dakota Southern Railroad
--the first real one in southeastern Dakota.
property holdings to make it a success.

He mortgaged all of his vast

He, Judge French, and Senator

Hamlin attempted to extend it to the Yellowstone country to link up with
Lu e
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M i u u a u .

Throughout the entire period from 1861 to 1873 there existed very
deep interrelationships between the economic and political involvements

219
of the territorial justices.

According to Howard Lamar, the establishment

of the Territory was a help in furthering Judge Brookings' plans and for
tunes.

Prior to their appointments, Judge Brookings was a Sioux Falls

boomer and unsuccessfully attempted to make it the territorial capital
and Judge Boyle had done likewise for Vermillion.

Outside economic and

political interests backed the justices for their appointments.

For ex

ample, Judge Kidder was backed by the Northern Pacific Railroad as well
ss by Minnesota and Vermont economic and political interests.

And Judges

French and Brookings were backed by Maine interests--especially Senator
Hamlin who was involved in railroad and land speculation with them.

Be

sides this, Judges Kidder and Brookings may have deliberately been sent
to the Dakota area in 1857 by New England intarests--especially Vermont
and Maine--so they could get in on the ground floor.

These interests

appear to have anticipated statehood for Minnesota in 1858 and territorial
status for the area of Dakota in 1861.
Company incorporators included:

The Dakota Grand Trunk Railroad

Chief Justice French, Associate Justice

Brookings, Governor A. J. Smith--president of the Northern Pacific Rail
road, Thomas A. Scott of Pennsylvania--president of the Southern Pacific
Railroad, Dakota Governor J. A. Burbank, Dakota Secretary E. S. McCook,
najor J. R. Hanson of Dakota, Dakota Congressional Delegage Armstrong,
and United States District Attorney Pound of Dakota.

The justices thus

were subjected to outside pressure, and Congress may have deliberately
kept their sslsri p s L-iw

qo

f Vipv

rnniH

manipulated by these outside
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interests.
During cheir tenures on the Bench, the justices worked together
economically and politically.

For example, Judges Blits, Williston, and

Bartlett, as well as United States Attorney Gleason, cooperated politi
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cally.

Judges French and Brookings, as well as Governor Burbank, and

later, Judge Kidder, cooperated economically and politically.

In fact,

Judges Brookings and Frencli became very close friends. 4
The Yankton Oligarchy was very deeply involved in both economic
and political spheres.

It consisted primarily of protestants, Republi

cans, and speculators who were originally from the East--especially the
New England states.

With the exception of two Southern aristocrats (Wil

liams and Gleason), the justices were also Protestants, Republicans, and
speculators who had originally come from the East.

Judge Brookings was

the leader of the Capital Street faction of the Yankton Oligarchy and of
the Republican Party.

As a Congregationalist, Republican, speculator,

he may have used some of his land dealings to cover political payoffs.
For example, in October, 1870, he sold two lots for $1,200, while in No
vember, 1871, he sold two for only $10.

And in August, 1871, he bought

12 lots for $300, while in October, 1871, he bought one lot for $2,500.
The businessmen of Yankton, hence Yankton Oligarchy members, who had spec
ulatively invested in Bon Homme became very deeply hostile and bitter at
Judge French because of his and Governor Burbank's success with their
Springfield townsite speculation.

8 5

The justices--especially Judges Kidder. French, ..?nd .Brookings-were extremely involved in territorial railroad affairs.

Furthermore,

the political factions overlooked party and factional lines when it came
to railroads.

For example, Judges Brookings and Kidder led and organised

a railroad meeting at Yankton or: September 21, 1869.
sided over the meeting.

Judge Kidder pre

It was concerned with securing a railroad for

southeastern Dakota, and the possibility of subsidising a railroad by
issuing territorial or county bonds or both was fully discussed and ex
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amined.

Oi: March 17, 1871, Judge Brookings was the leader of a railroad

meeting at Yankton which organized the Dakota Southern Railroad Company.
He became its leading incorporator.
the road.

He conceived, organized, and named

His determination was the cause of its successful completion.

It became the first railroad to enter southeastern Dakota and to enter
Yankton.

Judge Brookings had mortgaged all of his extensive property

holdings in order to make it a success.
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Meanwhile, Judges Kidder and Brookings had helped to plan the
unauthorized special session of the Dakota Assembly which voted the au
thorization for public financial aid for the Dakota Southern.

On March

30, 1871, Judge Brookings was a member of a committee which wrote a letter
to Secretary Batchelder.

It asked him to call the unauthorized Assembly

session which was to authorize counties to issue bonds to be used in aiding
the construction of territorial railroads.

At the time, the Secretary was

acting Governor of Dakota during the absence of Governor Burbank.
event, he issued the call for the unauthorized session.

In any

Judge Brookings

was the leader of a railroad meeting on April 18th which discussed and
adopted his motion on bonds for aiding railroads.

The unauthorized As

sembly special session was convened on the 18th, and it enacted the
Brookings' railroad aid bill on the 21st.

Judge Kidder's son, Silas W.

Kidder, was a member of the Council for that session.

Judge Brookings

was a member of the committee which drafted the bill passed by the
Q?
Assembly.
In September of 187 3 , Judges Brookings and Kidoer were among the
leaders of the movement which gained passage iri Yankton County of railroad
aid bonds for the Dakota Southern.

In September, Judge Brookings also

went to Chicago to arrange for the. actual construction of the Dakota
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Southern.

In October, he was one of the signers of the construction con

tract for that Railroad.

On November 1st, he was selected president and

a director of the Dakota Southern.

In December, the Dakota Southern bought

a perpetual lease on the Dakota & Northwestern Railroad.

Judge Kidder was

president of this Railroad, and because of this, he became a member of the
board of directors of the Dakota Southern.

Judges Bartlett, Kidder, and

Boyle had been incorporators of the Dakota & Northwestern.

Twice previ

ously, Judge Brookings had the Assembly repeal its charter only to have
Governor Faulk veto the legislation.
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During June, 1872, Judge Brookings became one of the sureties for
the railroad construction company that was building the Dakota Southern
with the first $100,000 in Yankton County bonds.

On June 4th, the Dakota

Herald reported he had subscribed for $100,000 stock in the Dakota South
ern, but questioned whether he had paid for it.

On December 12th, Brook

ings was re-elected to the board of directors of the Dakota Southern,
but was demoted from president to vice president of the road.

Judge Kidder

was again tendered his position on its board of directors, but for some
reason he refused.

The Yankton Press claimed he had refused because of

his official position on the Bench.

That position, however, had never

before stopped him from bolding corporate office.

On February 5, 1873,

Judges Brookings and Kidder made welcoming and celebrating speeches for
the first Dakota Southern train as it arrived in Yankton.
of Maine was in Yank toi during February.

Senator Hamlin

He had introduced a bill in

Congress which sought a tailroad land grant with which to extend the
Dakota Southern to the Yellowstone area.
In »ummat y ,

these

justices

were

89
extremely active politically and

economically--both before and during their judgeships.

After commencing
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the practice of law, they entered politics, became office holders, and
were active in political party affairs on the local, state or territorial,
and national levels.

After acquiring their judgeship appointment with

economic and political backing, they continued their extremely active
interests in economic and political affairs of the Territory.
Protestants and Republicans.

They were

They became, or continued being, speculators

in land, townsites, railroad land grants, railroads, and mining.
supported corporate and business views and interests.

They

There were deep

interrelationships between their economic and political affairs.

They

represented the outside economic and political interests which backed
their appointments.
and economic affairs.

Many of the justices worked together in political
The justices received low federal salaries.

This

may have been deliberate so the justices could be influenced by outside
interests.

Under these circumstances, it was hard for them to be com

pletely objective in their performance on the Bench.
The characteristics and abilities of the justices covered a wide
spectrum.

They ranged from New England aristocrats, such as Judge Kidder,

to Southern aristocrats, such as Judge Williams, as well as self-made men,
such as Judge Boyle.

When appointed, they ranged from about 35 years of

age to about 51, with their average age being about 45.

Most of them

appear to have had been able and prominent attorneys who supported cor
porate and business views.

It appears, however, that none of them served

the Dakota Bench with distinction.
Chief Justice Bliss had been a prominent and able Ohio attorney
and judge.
older.

He was abou^ 48 when appointed but appeared to be considerably

:Ie was a finished aristocratic gen11eman who was quiet, uetiuecate,

and self possessed at all times.

Although he disliked controversy, he had
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strong convictions and great intellectual courage.
icants nor used tobacco.

He never drank intox

It appears Judge Bliss may have been one of the

most able and honest of the Dakota judges.

After leaving the Dakota

Bench, he moved to Missouri where he distinguished himself as an attorney,
judge (probate, county, and Missouri Supreme Court Associate Justice),
educator

(University of Missouri curator as well as Dean and Profesj.r

of Law at the University of Missouri School of Law), and writer cf legal
books

(Treatise Upon the Law of Pleading Under the Codes of Civil Procedure
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and Of Sovereignty) .
Associate Justice Williston had been a prominent and capable Penn
sylvania attorney.

He was about 46 when appointed.

He appears to have

had a temper, to have been honest, and to never have used liquor or to
bacco.

Associate Justice Burton had been a prominent Kentucky attorney

viho refused his appointment.

Associate Justice Williams had been a

wealthy, prominent, and capable Tennessee and Washington, D. C., attorney.
He was about 51 when appointed.

He was a Southern aristocrat who was

inclined to reticence and solitude.

He smoked and drank liquor sparingly,

if at all.92
Chief Justice Bartlett had been a prominent and capable Illinois
attorney—3nd-.jnd.ge,.He was about 50 when appointed.
friendly, respected, and held in high esteem.

He was popular,

He was a religious person.

He appears to have been a good judge in Dakota.

Associate Justice Gleason

may have been a brilliant Maryland and Dakota attorney, but he was unscrupulous in his methods."

He was later disbarred by the Baltimore. Mary94

land, Supreme Court for a perjury conviction.
appointed judge.

He was about 35 when

He was a well educated Southern aristocrat and a fastid

ious gentleman who was extremely sensitive to criticism, courteous,

accomodating, and generous.

He never drank liquor nor smoked tobacco.*^

Associate Justice Kidder had been a most prominent and leading
attorney in Vermont and Minnesota.

He was about 50 when appointed.

He

had a wealthy, aristocratic background and was a jolly, easy-going, re
spected, and competent person.

He enjoyed a good joke.

He was able to

maintain the allegience of powerful friends throughout his life.

He was

a man of very cordial social qualities who danced, sang, and drank liquor.
He took great care in his personal appearance and attire.
enemies accused him of being a drunkard.*6
unscrupulous person, however.

His political

pe appears to have been an

For example, he was sent by the St. Paul

DakuLa Land Company to accept the Dakota Squatter Government pre-arranged
provisional Congressional Delegatcship as a result of their fraudulent
election.

Q7

Besides this, he was a prominent leader of the unauthorized

Dakota Assembly special session which approved the aid for the Dakota
Southern Railroad.

He appears to have been popular, sympathetic, com

petent, and fair in his decisions.

He was not brilliant, but he had sound

common sense.

He disliked technicalities and used "horse sense" in de

ciding cases.

He provided a sense of continuity between the Bartlett,

French, Shannon, and Edgerton Courts.
the Dakota Bench.

He may have been a strong man on
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Associate Justice Boyle had been a prominent and capable Dakota
attorney.

He was about 40 when appointed judge.

He was a slow speaker,

a i'alm and r nn airlpm t-p t-hinkpr. and one who was capable of good judgments.
He was a self-made and fair-dealing man, but he had a temper, and got into
inn
fights.

,
For example, George Kingsbury stated that after tne Vermin, ion

Councilmen had been defeated in their attempt to obtain the territorial
capital during the 1862 Assembly they were at a dinner party in the Ash
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Hotel t,t Yankton when Councilman Boyle, Vermillion's leader,

and Council

man Stutsman, Yankton's champion, got into a violent argument:
Boyle seized the ketchup bottle and flung it at Stutsman's head,
narrowly missing M m .
"Stuts" retaliated with a fusillade of tum
blers, cups and the skeleton of a fowl that had contributed to the
feast. The combatants then flung themselves forward across the
table for a finish fight, which might have resulted seriously had
not friends interfered and led the enraged gentlemen out into the
air by different exits and walked them around until their ardor
for a fight had time to cool, which it did, and they soon after
joined hands in token of forgiveness and forgetfulness.101
Doane Robinson quotes Moses K. Armstrong's description of three days and
nights of open-air partying following the adjournment of the 1862 Assembly.
Several of the legislators were trying to milk a dry heifer for eggnog at
the dawn of day " . . .
maker Boyles picj

and in front of the scene stood the eloquent Law

, with hat and coat and boots off. making a military

speech and imploring the cow to give down in behalf of her country."

102

Colonel Lounsberry inferred that Judge Boyle had been corrupt and incom
petent.10^

Still, Boyle appears to have been a fairly good judge.10^

Chief Justice French had been a Maine attorney.
when appointed judge.
Oligarchy

who

became

He was about 46

He was greatly disliked by members of the Yankton
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literate and by common consent he was dubbed "Old Necessity" by
the bar, because "necessity knows no law."108
After

and

Judge

the

French

Secretary

had

of

rendered

Dakota,

the

an

opinion

Democratic

concerning

Dakota

printing

Herald

patronage

reported:

"The

227

Chief Justice, lacking, as he does, all the elements of the able lawyer
and upright jurist, has brought the court into disrepute by his 'wishy109
washy1 opi Ions, and total ignorance of law."1'
however, stated Chief Justice French was " . . .
petent judge for the times.

Colonel Lounsberry,
a fair lawyer, and a com

Thus, the Chief Justice was greatly dis

liked in some quarters, but may have been a fair judge.
Associate Justice Brookings had been a prominent, wealthy, and
capable Dakota attorney.

He was about 38 when appointed judge.

He had

a New England background and was a driving, deliberate, public-spirited
person.

He was a leader in Dakota social, intellectual, material, and

political interests.

He had a genial social temper, with liberal-con

servative views, and was generous.

He was a Dakota boomer, who was

adventuresome and speculative in business affairs and exploited the
advantages offered in a new country— especially land and railroad spec
ulation.

He was prompt and animated in repelling an attack, warm in

sustaining friends, frank in his opinions, conscientious in discharging
duties, and faithful to those interests he served.
scrupulous person.

He was also an un

For example, he was a leader of the fraudulent Dakota

Squatter Government election; he allowed himself to be sworn in as a member
of the Council of the 1862 Assembly before all the election returns had
been received; and he was the leader of the unauthorized Assembly special
session which approved the aid for the Dakota Southern Railroad.
political enemies accused him of being the Bill Tweed of Dakota.
the 1872 election, the Dakota Herald claimed:

His
11 O
J

During

"To old settlers, he is

known as one of the most corrupt men in the Territory;

. . .

Also

during that election, the Herald further commented:

". . . no one has

developed

as

such

a

profundity

of

venality

and

low

arts

has

W.

W.

Brook-
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ings, of this Terri tory.
moting economic ends.

116

He saw political office as a means of proHe appears to have made a fairly good judge.

His enemies, however, claimed^^ he was a petifogging, partisan, incom
petent judge who disregarded the requirements of law and prostituted his
judicial office for the basest political purposes.
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In summary, the justices ranged from New England aristocrats to
Southern aristocrats as well as self-made men.
erage age was around 45.

When appointed their av

Most of them appear to have been able and prom

inent attorneys, whose service on the Bench was characterized as reasonable
and acceptable.

It appears, however, none were outstanding judges.

least three were unscrupulous in their private and political life.

At
Some'

used no liquor or tobacco, while others were accused by their enemies of
being drunkards.

They ranged from quiet, self-possessed judges to ones

who were jolly and enjoyed partying.

Some were popular and respected as

judges, while others were alleged to be corrupt.
In conclusion, the court personnel consisted of federally-appointed
justices, attorneys, marshals, provost marshals, and registers in bank
ruptcy, as well as Supreme Court, district court, and county and local
level court personnel.

They were appointed or originally came from the

Midwest, East, and Border states, as well as Dakota itself.

Many of the

justices had attended college and most, if not all, had read law rather
than attending law schools.

They all had been practicing attorneys and

at least two of them had previously been judges and one may have been a
justice of the peace.

They were extremely active politically and eco-

nomically--both before and during their judgeships.

They were Protestants

and Republicans, as well as speculators in land, townsites, railroad land
grants, railroads, and mining.

There existed clear and extensive inter-
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relationships between their political and economic affairs.

They received

low salaries and under the circumstances, it was hard for them to be com
pletely objective in their performance on the Bench.

Their service has

been characterized as generally reasonable and acceptable.

It appears,

however, none distinguished themselves on the Dakota Bench.
In comparison, during this period

(1861-1873), generally, the

federal judges in the territories of New Mexico, Colorado, Montana, and
Wyoming were similar to those in Dakota Territory.

They were usually

appointed from the East, Midwest, or their respective territory.

Many

of them had attended college, and generally they read law in a law office
instead of attending a law school.

They received similar low salariess

They were very deeply involved in political and economical affairs.
represented outside political and economic interests.
tants and Republicans as well as being speculators.
War veterans.

They

They were Protes
Some were also Civil

John D. W. Guice divided the judges of Colorado, Montana,

and Wyoming into carpetbaggers, builders, and missionaries.

Generally,

according to Guice's division, Dakota Judges Bliss, Williston, Williams,
Gleason, and French were carpetbaggers, while Dakota Judges Bartlett,
Kidder, Boyle, and Brookings were builders.

The New Mexico, Colorado,

Montana, and Wyoming territories also had their share of. c o r r u p t and un
scrupulous as well as honest and up-right judges.
to vicious political attacks and removal attempts.

They were also subjected
Similar to Dakota

Judge Kidder, these four territories also had one or more judges who had
long tenures on the bench.

Generally, the performance of the judges in

these four territories were acceptable.

Furthermore, according to Guice,

Colorado and Montana each had an outstanding judge. 1 1 9
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CHAPTER V

DAKOTA COURT SESSIONS AND CASES, 1861-1873

The court personnel held the court sessions where they adjudicated
cases brought before them for determination.

The federally-appointed

judges each served in three different capacities.
of the Dakota Supreme Court.

They were:

(1) Justice

(2) Judge of the United States District Court

in and for Dakota Territory and sitting in one of the three territorial
judicial districts to which each had respectively been assigned, and (3)
Judge of the Dakota District Court in and for each of the counties of one
of the three territorial judicial districts to which each had respectively
been assigned.

The United States District Attorneys and United States

Marshals also attended the court sessions of the Dakota Supreme Court and
the three United States District Courts in their capacity as federal court
personnel.

The personnel of the Supreme and District Courts also included

clerks, bailiffs, criers, sheriffs, and coroners.
The first: federally-appointed judges to serve in the Territory were
Chief Justice Bliss and Associate Justice Williston who had been confirmed
by the Senate on March 27, 1861.

Judge Williston was in Yankton by July

6th and Judge Bliss arrived on the 17th.

Associate Justice Williams then

was confirmed on July 18th and arrived in the Territory sometime during
August:.

In his proclamation of July 30, 1861, Governor Jayne assigned

Associate Justice Williston to be Judge of the First Judicial District:
with its Court to be held at Vermillion, Chief Justice Bliss to be Judge
242
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of the Second District with its Court to be held at Yankton, and Associate
Justice Williams to be Judge of the Third District with its Court to be
held at lion Homme (see Appendix III). ^
On June 22, 1864, associate Justice Williston was replaced by
Associate Justice Bartlett who also succeeded him as Judge of the First
District.

By October 15th, Judge Bartlett had arrived in the Territory.

On February 23, 1865, he was confirmed as Chief Justice of the Dakota
Supreme Court.

He was the successor of Chief Justice Bliss who had re

signed and left the Territory on August 26, 1864.
succeeded Bliss as Judge of the Second District.

Judge Bartlett also
Also, on February 23,

1865, Associate Justice Kidder replaced Chief Justice Bartlett as an A s 
sociate Justice and succeeded bra as Judge of the First District.

He

remained Judge of that District until the end of this frontier period
in 1873.

Judge Kidder arrived at Yankton on June 11, 1865.

On February

23, 1865, Associate Justice Gleason, superseded Associate Justice williams
and succeeded him as Judge of the Third District.

On July 6, 1865, the

Dakota Supreme Court stated that the Court for the Third District could
be held at Bon Homme or Fort Randall.

The 1865-66 Assembly, however,

said it was to continue to be held at Bon Homme.

On August 3, 1866, As

sociate Justice Boyle replaced Associate Justice Gleason and succeeded
him a? Judge of the Third District.

Chief Justice French replaced Chief

Justice Bartlett on April 6, 1869, and succeeded him as Judge of the Sec
ond District.

By May 15th, he had arrived in Dakota.

On April 16, 1869,

Associate Justice Brookings replaced Associate Justice Boyle and succeeded
him as Judge of the Third District.

On January 14, 1871, Judges French

and Brookings exchanged their respective districts.

On che day before,

the Third District had been transferred to northeastern Dakota with its
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Court located at Pembina.

French and Brookings were respectively replaced

by Chief Justice Shannon and Associate Justice Barnes in March, 1873, and
were relieved on April 10th (see Appendix III).

2

Relative to Chief Justice French and Associate Justice Brookings
exchanging their respective judicial districts--Second and Third, Judge
Brookings became Judge of the redefined Second District with its Court
located at Yankton and Judge French became Judge of the new Third District
in northeastern Dakota with its Court located at Pembina, Herbert Schell
claimed Judge French ". . . never made a ruling from the bench without
first being advised by the lawyers pleading the case.

. . . " and "as an

escape from his humiliations, he had himself assigned to northern Dakota
when it became a judicial district in 1871."

According to George Kings

bury, this agreement between the judges had been sanctioned by Governor
Burbank.^
Kingsbury further stated:
This removal of the chief justice from the capital, where this offi
cial had heretofore resided was said to have been at the earnest
solicitation of Chief Justice French himself, who was adventurously
inclined and anxious to get a glimpse of the wilds of the North then
something of a topic because of the construction of the Northern Pa
cific Railway across the northern portion of the Dakotas. Invidious
critics, however, set afloat a report that the true motive in inducing
the chief justice to voluntarily exile himself to that remote region
of Jog Ltalus auu peuimican, where courts had been a n ‘unknown quantity,
was that he might escape the responsibility of unraveling many of the
intricate legal problems presented by the attorneys who practiced in
the Second District Court. The capital city bar at the time was made
up of many of the most able lawyers in the Northwest, including Hon.
Bartlett Tripp, Col. Gideon C. Moody, Hon. Solomon L. Spink, Gen. Wil
liam Tripp, Gen. W. H. H. Beadle, Hon. George H. Hand, E. H. Brackett,
Esq., Calvin J. B. Harris, and litigation of cases of national impor
tance was not infrequent in the court having jurisdiction not only of
a portion of the settled part of the territory but of a vast region of
Indian country which supplied cases worthy of the efforts of the most
profound disciples of Blackstone. Judge French was said to have been
a justice of the peace in Maine, and not familiar with our statutes
regulating intercourse with the aborigines of the Northwest. The judge
himself, however, assumed the full responsibility for the change, urg
ing an impairment of his health was one potent reason for desiring a

245

more northern habitation; and he was further moved to be insistent in
the matter because of the feeble condition of Mrs. French who would
accompany him i.n hones that the invigorating climate and pure water
of the far North would restore her. 5
The Yankton Press, Judge Brookings' newspaper, claimed;
The assignment of Chief Justice French to the Pembina district as
indicated in the official order published last week, was made in ac
cordance with his own desire. For some reason the health of Mrs.
French has not been so good since her residence here as could have
been desired, and it is thought that a change to the Red River region
may result in her benefit. It was for this reason, more than any
other, that the change was made. They had determined to give up house
keeping at once and the Judge and his family will leave this week for
the east, visiting friends in Illinois, Maine and elsewhere.6
The above reasons probably were nothing more than excuses.

Judge

Brookings was the leader of one of the factions of the Yanktou Oligarchy
and the Dakota Republican Party.

He was deeply involved in southeastern

Dakota's economy--especially in railroad and land speculation.

And he

had tried to have the seat of the Third District changed by the Assembly
to Sioux Falls instead of Pembina at least just a day before it had ap
proved Pembina as the new headquarters for that District.
this, the Union and Dakotaian claimed:

In regard to

"Judge Brookings has been actuated

in this matter by two ruling passions, the greed of gain on the one hand,
and blind malignity, on the o t h e r . T h u s ,

the Judge's political enemies

may have been attempting to remove him from the political and economic
scene at Yankton.

Judges Brookings and French were political and personal

friends as well as being business partners in speculation.

Dakota Sec

retary Oscar Whitney later stated a ". . . private arrangement, or convenience, for the year 1871, exclusively,
the two judges.

..."

had been made between

Probably the real reason for this reassignment was that

Judge Brookings simply did not want to go to northern Dakota and be away
from his economic and political interests in southeastern Dakota.

In fact

he never even moved from Yankton to Bon Homme as requried by law after
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receiving his judgeship commission.

For some reason he was able to obtain

Judge French's agreement to exchanging districts with him when they were
redefined.

And that reason probably had nothing to do with Judge French's

legal ability, his health, nor his wife s health.

9

Meanwhile, in August, 1861, Chief Justice Bliss moved his family
to Yankton.

He was absent during parts of 1861, 1862, and 1863, however,

and thus he only partially fulfilled the requirements of the 1861 Organic
Act.

Associate Justices Williston and Williams neither lived in their

respective First and Third Districts nor even moved to Dakota.

Judge

Bartlett, as Associate Justice, did not move to Dakota nor live in his
First District, but as Chief Justice, he moved to Yankton ou June 19,
1865.

Thus, he lived in his Second District.

Associate Justice Kidder

moved to Vermillion during November, 1865, and thus lived in his First
District.

Associate Justice Gleason lived at Yankton but never did move

to his Third District.

Associate Justice Boyle lived at Vermillion, but

by August, 1867, he had moved to Bon Homme.

He was the first and only

judge to have lived in the Third District during this frontier phase of
Dakota's history.

The Union and Dakotaian on August 3, 1867, noted:

He is the first U.S. Judge who ever became a bona fide resident of
that district, and as such deserves at least considerable credit for
thus performing what has heretofore been considered (by his predeces
sor a j a very disagreeable duty, so disagreeable m fact that they
never attempted to fulfill it.10
During August, 1869, Chief Justice French moved to Yankton to reside in
his Second District.

But when he exchanged districts with Judge Brookings

on January 14, 1871, he failed to move to Pembina.

Instead, it appears

that he continued to live at Yankton or may have moved to Illinois.

As

sociate Justice Brookings lived at Yankton but rerused to move to his
Third District.

After exchanging districts with Judge French in 1871, he

n / -7
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was already living in the Second District.^
In summary (see Appendix III), for the First District, Judge Williston was its Judge from 1861 to 1864, Judge Bartlett from 1864 to 1865,
and Judge Kidder from 1865 to 1873.

Its United States District Court was

located at Vermillion, but Judges Williston and Bartlett did not move to
the District nor to the Territory as required by the 1861 Organic Act.
Judge Kidder, however, did move to Vermillion in 1865.

For the Second

District, Judge Biiss was its Judge from 1861 to 1864, Judge Bartlett
from 1865 to 1869, Judge French from 1869 to 1871, and Judge Brookings
from 1871 to 1873.

Its Federal District Court was located at Yankton

and each of the Judges lived there.

For the Third District, Judge Williams

was its Judge from 1861 to 1865, Judge Gleason from 1865 to 1866, Judge
Boyle from 1866 to 1869, Judge Brookings from 1869 to 1871, and Judge
French from 1871 to 1873.

Its United States District Court was located

at Bon Homme from 1861 to 1871, briefly at Fort Randall or Bon Homme in
1865, and at Pembina from 1871 to 1873.

Judge Boyle was the only one of

its Judges to live in the District, which was from 1867 to 1869.

Judge

Williams never did move to the Territory, Judge Gleason lived at Yankton,
Judge Boyle lived at Vermillion from 1866 to 1867, Judge Brookings lived
au Yanktun, and Judge French may have lived at Yankton or in Illinois.
On August 6, 1861, the first term of a federal or territorial
district court held in the Territory was convened at Vermillion in south
eastern Dakota by Judge Williston.

Governor Jayne had provided in his

proclamation on July 30, 1861, that the First District Court was to begin
on the first Monday in August, 1861, at Vermillion and had assigned Asso
ciate Justice Williston to be Judge of the First District.
fell on August 5th.

That Monday

Judge Williston had left Yankton for Vermillion on
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July 27 th to organize and hold court there.
the governor's proclamation.
the 6th instead ot the 5th.

This was three days before

The Judge convened his district court on
He appointed A. F. Eckles clerk of court.

A grand jury investigated some alleged offenses for cutting timber on
government land but it returned no indictments.
Yankton on the 17th.

The Judge returned to

On August 12th, the first term of the Second Dis

trict Court was convened at Yankton by Judge Bliss.

The first United

States Grand Jury there was empaneled but it returned no indictments.
This Court did not handle any cases until the 1863 May Term when it had
three cases that involved cutting timber on federal land and one writ of
habeas corpus.

The Territorial Grand Jury there, however, was not empan

eled until June, 1864.

It returned several indictments involving alleged

frauds in the 1862 Yankton County election as well as perjury and larceny
The sheriff resigned.

And because there was no sheriff or coroner, the

Dakota District Court did not empanel a petit jury.

The first term of

the Third District Court was convened at Bon Homme by Judge Williams some
4- i m n
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In northern Dakota, the first term of a federal or territorial
district court in and for Dakota Territory was not convened until June,
18/i--aDout 10 years after the creation of the Territory.

On January 13,

1871, the 1870-71 Assembly had redefined Dakota's three territorial judi
cial districts and transferred the Third District to northeastern Dakota
with its Court placed at Pembina.

On the 14th, the Dakota Supreme Court

reassigned Chief Justice French to be the first Judge of this new Third
District.

Its first term was scheduled to convene on June 6, 1871, and

was convened by Chief Justice French sometime during June, 1871.

The

other court personnel present were United States District Attorney Cowles
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United States Marshal Litchfield, deputy United States Marshals LaMoure
and L u t h e r , Court Clerk Foster, and United States Grand Jury Foreman
Stutsman.

The Federal Grand Jury returnee1 several

indictments. The Yank

ton Press quoted the Dakota ian to the effect that the first case concerned
Grand Jury Foreman Stutsman who was accused of stealing timber. J
Colonel Lounsberry stated that during this first session in the
new Third District:
The litigation related t 1 nn-t-v affairs between people in an unorgand reg..ju,
cue prosecutions were for the ordinary offenses
against the United States, usual to Indian countries. There were a
few cases of horse stealing and petty larceny, some cases of timber
depredations and of selling liquor to Indians or without a license.^
In considering the three judicial districts together during this
frontier period, 1861 to 1873, a total of 232 possible terms of district
court were scheduled of which 72 were federal and 160 territorial.

For

the First District, there were 24 regular federal terms and 39 regular
territorial terms plus five more regular territorial terms if asked for
as well as 18 special territorial terms.

For the Second District, there

were 24 regular federal terms and 34 regular territorial terms plus three
more regular territorial terms at the judge's discretion as well as 26
special territorial terms plus two more special territorial terms at the
judge's 'dTsTfefc'lOT7~‘''finia~'tor'The Third' District, there were

"regular

federal terms plus one special federal term and 23 regular territorial
cerms plus two more regular territorial terms if asked for as well as
eight special territorial terms.

Thus, there were a total of 71 regular

federal terms, one special federal term, 96 regular territorial terms,
three regular territorial terms at the judge's discretion, jeven regular
territorial terms if asked for, 52 special territorial terms, and two
special territorial terms at the judge's discretion.

Of all of these.

terms, only eight had been scheduled for northern Dakota during this
frontier phase of Dakota's history.^
Between 1862 and 1872, the total number of terms for each year
increased from 13 to 30.

In 1862, a total of 13 terms had been scheduled,

of which 12 were regular and one was special.

Each of the three districts

had two regular federal and territorial terms plus the First District had
one special federal term.

In 1865, the total remained at 13 with each

district having two regular federal and territorial terms plus the First
District had one more regular territorial term.
increo ■- 1 t .

possible 31 terms.

regular federal t-erms.

In 1869, the total v- -1

Each district continued to have two

The territorial terms, however, were increased.

The First District had a possible seven territorial terms (four regular
and three special), the Second District had 13 (four regular plus two more
at the judge's discretion and six special plus one more at the judge's
discretion), and the Third District had five (two regular and three spe
cial).

In 1872, the total was 30.

regular federal terms.

Each district continued to have two

The First District had a possible total of 10

territorial terms (four regular plus two more if asked for and four spe
cial), the Second District 11 (five regular and six special), and the
Ihird Drctrrct three (two regular plus one morc if* <ist\.eu iui j .
There were a total of 34 terms of court (district court and Su
preme Court) that were scheduled for a judge on the same day or close
enough together to have caused a conflict in that district considering
the means of transportation in those days.

Six terms were scheduled on

the same day, 26 were one day apart, and two were three days apart.

Six

teen terms concerned the Supreme Court and a district court 14 of which
were

one day a p a r t

and

two w e r e on

the

same d a y .

Twelve

term s

concerned
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regular and special territorial terms.

And six involved regular terri

torial terms if asked for and special territorial terms.

The First Dis

trict had 12 of the 34, the Second District, 18, and the Third District,
four.

Examples of these conflicting term schedules include a special fed

eral term of the Third District at Bon Homme and a Supreme Court term at
Yankton which were both scheduled on the same day, June 2, 1862, a special
territorial term of the Second District at Yankton and a regular terri
torial term of the Second District at Cheyenne which were both scheduled
on the same day, March 1, 1869, and a special territorial term of the
Second District at Yankton and a regular territorial term of the Second
District at Bon Homme which were both scheduled on March 3, 1873.i/
Regular terms of both the federal and territorial sides of the
district court were scheduled and were held at the same time in the three
locations of the United States District Court.
district courts

They were held as separate

although they were held by the same judge in the same

c.'^aroom with both terms in session, at the same time.

These regular

terms were scheduled to be convened twice a year in each district--once
in the spring and once in the fall.
times of the year for farmers.

These seasons also were the busiest

From 1861 to 1865, these terms were held

by their respective iudges sometime around

their

scheduled

Hat-ps.

And

generally speaking, thereafter, they were held by them on their scheduled
dates.

Bon Homme had been the most western of the permanent southeastern

Dakota settlements, but it was abandoned from August, 1862, to early 1868
because of Indian hostilities.

Herbert Schell claimed that in the Bon

hu'iuue—ror c Han dall District, court vras seldom held at first and the judge
assigned to it never resided there.

Although Judge Boyle was the only one

to live there, the regularly scheduled district court terms at Bon Homme
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were held as scheduled or sometime around their scheduled dates.
appears not to have been much court business, however.

There

18

From 1861 to about 1865, the regular terms were usually convened
by the court clerk on their scheduled dates and then a few days later the
judge would arrive to hold court.

For example, in 1862, the Second Dis

trict Court was scheduled to convene at Yankton on May 5th.

It was con

vened as scheduled, but adjourned because Judge Bliss was absent.
still absent the following day.

He was

Moses K. Armstrong (a Democrat) wrote

on May 6 th:
The district court convened at this place on yesterday, being
the first Monday in May.
Out of three judges appointed for Dakota,
and paid by the government a salary of eighteen hundred a year each,
not one of them was to be found in the territory. Where are they?
They are back in the states, where they have been for the last year,
drawing their salaries as judges of Dakota. Have they gone to the
war? No, not one of them. Are they saving the Union? Not by any
means. They are seated in their eastern homes, carefully bagging
the government's dollars.19
Judge Bliss was present, when the Court convened the next day, the 7th,
for the third day of the term.

20

And another example of a judge arriving late during this time was
Judge Williston.

The First District Court was scheduled to convene on

May 5, 1863, but he failed to arrive by that date.

On May 19th, the Yank

ton Dakotaian complained:
No court at Jermillion.--Last week was the time fixed by law for
the holding of the U.S. District Court for the first district at Ver
million; but owing to the absence of Judge Williston the term was
necessarily postponed. This is unfortunate, and is made the occasion
of much complaint amongst those who had business before the Court.
It is greatly to be regretted that the business interests of the Judge
are such that he is prevented from spending in the Territory the 10 or
12 days in the year, which is the extent of the sacrifice to which his
official duties would subject him.
By the terms of the Organic Act
the Government officials are required to reside in the Territory; but
if they can evade this requirement, and draw their pay, the people
will have less to complain of if they will only arrange their affairs
so as to be here during the few days that their personal attention to
official duties is necessary.21
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Sometime during May, Moses K. Armstrong further complained:
No court has been held in the First judicial district for the reason
that Judge Will is ton did not leave his home in Pennsylvania in time
to reach the territory and draw his pay. The pay he will get, how
ever, but the court we will not. It is said that he was detained at
Washington parleying with the president for an increase of salary in
order to pay the extra freight charged by the railroads in transportaing jsicj his ponderous weight to the territory. I think this is a
mistake, however, for if the judge had once squared his 300 pounds
before the department, his form would have been a crushing argument
in his favor.22
Judge Williston was in Yankton during the week just prior to May 26th.
The reason why the judges were tardy during this period (1861-1865) prob
ably was because they were living in their home states and did not leave
for Dakota early enough to be on time to convene their court terms as
2°
scheduled.
An example of arriving late occurred as late as 1871.

A regular

Dakota District Court term had been scheduled to convene on October 3,
1871, in the First District--Lincoln County provided it was asked for.
Not until the 9th, however, did Judge Kidder convene the Court at Canton.
He had arrived the evening before after driving some 50 miles in his car
riage across the prairie from Vermillion.

The reason he was six days late

may have been because a special territorial term of his Court had been
scheduled by law to convene at Vermillion on October 2nd--just one day
prior to the convening date at Canton.
in Vermillion holding court.

Thus, the Judge might have been

Three cases were on the calendar at Canton

and three lawyers were in attendance.

Judge Kidder disposed of all the

Court's business within a couple of days.

A man from Sioux Falls by the

name of McLaurie sought admission to the Bar.

A lawyer moved for the

appointment of a committee to examine the applicant.

The Judge appointed

all three attorneys in attendance to said committee.

It made a favorable

report and the applicant was sworn in.

The new lawyer gave a banquet to
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celebrate the occasion.

The Judge, the Bar, and the Court's other offi

cials were all invited.

It consisted of crackers, cheese, cove oysters,

cigars, and frontier whiskey.

Judge Kidder presided over it and joked

. . .
,.24
with tnem all.
In Dakota Territory, the federal political spoils system often
interfered with the court work in the Territory.

According to Historian

Herbert Schell, on February 2, 1865, two weeks prior to the appointments
of Chief Justice Bartlett and Associate Justices Kidder and Gleason, Gov
ernor Edmunds had replied to Colonel Pollock, commanding officer at Fort
Randall, who wanted to deliver to civil officials a prisoner for a capital
c r ime:
. . . I have to inform you that at this time, there is neither . . .
a United States Marshall or his deputy, United States District attor
ney, or a United States District Judge within our Territorial limits,
and at this writing, however, humiliating the admission, I know of no
civil authority to whom the prisoner, under the circumstances, could
properly be turned over . . . I . . . request that you will hold the
prisoner until the return to the Territory of some officer to whom he
maybe properly delivered.25
Doane Robinson supported this statement by noting that the Sioux City
Journal on the 18th reported that all of Dakota's officials had gone to
Washington, D. C., to secure promotion or reappointment.^^
The number of days of district court sessions (federal and terri
torial terms combined) increased over the years.

The Second District

Court at Yankton was in session for six days during its first regular
term held by Judge Bliss in August, 1861.

These terms remained in session

for around six days until the regular 1865 April Term which Judge Bartlett
kepi, iu session for 15 days.

They remained at that number until the reg

ular 18o7 June Term which was in session for 22 days.

The number of days

dropped to 14 for the regular 1868 October Term, but Judge French kept the
regular 1869 June Term in session tor 18 days.

They remained at that
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number until Judge Brookings came on the bench.

The days in session then

increased to 34 for the regular 1871 April Term, plus 19 more for its
adjourned 1871 April Term in August.

They remained at around 30 days

for the regular terms for rhe remainder of this frontier phase of Dakota's
iiistory. 27
Meanwhile, at various times during the frontier period of Dakota's
history, there were three areas of population that were not provided with
authorized courts.

They were the Montana area, the Red River Valley area,

and the Wyoming area.

The. gold discovery at Bannack (Montana) on July 28,

1862, was located on Grasshopper Creek--a tributary of the Beaverhead
River (see Map 4, p. 148).
in 1862.

The East Bannack Mining District was organized

It was then a part of the Dakota Third Judicial District, but

Judge Williams made no attempt, to hold court in the gold rush area.
it appears he may not ha”e been asked to do so.

But

By October, 1862, there

were some 400 persons at the Bannack mining site and in April, 1863, 1,000
were reported there.

A miner's court was set up.

During the fall of 1862,

Henry Plummer became the head of the lawless element at Bannack.
law band became known as the Innocents.

His out

On March 3, 1863, this area of

Dakcta was detached from the Territory and made a part of Idaho Territory.
Montana Territory was created from Idaho on May 26, 1864.^®
The Pembina region of the Red River '.’alley in 1866 was attached to
the Second District, but was unorganized country.

Colonel Enos Stutsman,

a successful lawyer and a member of the Yankton Oligarchy, was appointed
United States Treasury Agent at Pembina in 1866.

Soon all of the legal

business in the Red River Valley area was centered in his Pembina office.
His business at Fort Garry (Winnipeg), outside the United States, became
the largest part of his law practice.

It consisted of clients who opposed

the Hudson Bay Company.
perty and instrument"

OQ

Judge Black's c~urt at Fort Garry was the "proof the Hudson Bay Company and Colonel Stutsman

became "feared and detested"^® by this court.

Not until 1871 was the

Dakota territorial court to assume its duties in this region.
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The Wyoming area was reattached to Dakota on May 26, 1864.

At

this time, only the ceded land of its southeastern portion was placed
within the Second District.

The entire area was placed within this Dis

trict by the 1867-68 Assembly.

In the west-central Wyoming region of

Dakota, gold was discovered at South Pass during 1865.
District was organized in November, 1865.

The Lincoln Mining

The Carissa Lode was discovered

there in June, 1867, and a gold rush resulted.

During the summers of 1868

and 1869, there were some 2,000 persons in the area.

Presumably, miners'

courts, similar to those used in the Montana area of Dakota, were estab
lished there until the region became organized by the 1867-68 Dakota
Assembly. J
During the years from 1866 to 1869, the Union Pacific Railroad was
constructed through the southern portion of the Wyoming area of Dakota.
At the peak, during the summer of 1868, some 6,000 men were employed in
this construction.

In order to control both the red and white men federal

troops were stationed at four forts along the route of the railroad.

The

Union Pacific was the cause of the establishment of a dozen towns in the
region.

Cheyenne was established on July 9, 1867, and used provisional

city courts and laws until the Dakota Assembly in January, 1868, provided
them.

The Cheyenne provisional police and superior courts kept order and

were busy trying cases. J

The Cheyenne official^ also effectively organ

ized provisional Laramie County government as well as county courts which
remained in effect until the 1867-68 Dakota Assembly reorganized the County
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in January, 1868.
November 13, 1867.
6,000 persons.

The tracks o£ the Union Pacific reached Cheyenne on
A few weeks later, Cheyenne had a population of some

Similar to Cheyenne, the other towns instituted provi-

O7
sional city governments and courts. 4
It was a major problem to maintain law and order in the railroad
towns.

The Union Pacific, with the aid of the Army, protected its own

property, but the city governments had to proves- their own normal police
protection.
business.

This justice or the peace in Cheyeme did a vast amount of
There was much crime and vice--murders, robberies, fights,

prostitution, gambling, etc.

The Cheyenne police force had at least as

many as 12 men on its force.

Some of the lawless elements even became

town marshals and justices of the peace before their true character be
came known.

Vigilante organizations then appeared in the railroad towns.

They either lynched or drove out of town members of the lawless elements.
The Cheyenne vigilantes lynched at least five persons--two of whom had
just been acquitted in the United States District Court held by Judge
Bartlett at Cheyenne in March, 1868--one for murder and the other for
mule rustling.

The Laramie vigilantes lynched at least five persons,

and the Bear River City vigilantes (who may have been related to those
at Laramie) lynched at least eight persons.

On November 3, 1868, the

Bear City vigilantes took three persons from jail and lynched them.
prisoners had been arrested for allegedly garroting citizens.

This led

to a riot in which somewhere between 15 and 40 persons were killed.
Army ended the riot and imposed martial law for several weeks.

Those

The

Some of

o c:
the so-called vigilante-actions were no more than mob-actions. J
The 1867-68 Dakota Assembly had attached both Laramie and Carter
Counties to the Dakota Second Judicial District.

Judge Bartlett held

District Court for both counties at Cheyenne in March, 1868.

He did not

find as much business as expected because most of it that normally would
have been handled by the District Court was settled, if settled at all,
in other ways--in the mayor's or justice of the peace courts, by private
vengeance, or by the vigilantes.

The Judge did, however, handle at least

one murder case, one mule rustling case, and one city license fees case.
Wyoming Territory was created on July 25, 1868, but, due to the conflict
between President Johnson and Congress, it was not effectively organized
until May 7, 1869

Thus, Wyoming remained under Dakota's jurisdiction.

Wyoming's Organic Act stated that Dakota's laws would continue in force
until repealed by the Wyoming Assembly--whieh occurred in December, 1869.
The United States Marshal for Dakota made occasional visits and Judge
Bartlett held another district court term at Cheyenne in October and No
vember, 1868.

Albany and Carbon Counties were created by the 1868-69

Dakota Assembly from the western part of Laramie County.

Judge Bartlett

did not come to Cheyenne in March, 1869, to hold the regularly scheduled
spring term of his District Court because the Laramie County commissioners
had asked him not to come.

President Grant's Wyoming appointments were

announced on April 8. 1869; these Wyoming officials were confirmed, and
oA
on May 7, 1869, they arrived at Cheyenne. D
Meanwhile, it appears the federal government paid for the court
expenses of the territorial judicial system.

3 7

Besides the salaries
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and fees of the federally-appointed judges, attorneys, marshals, and registers-in-bankruptcy, the following court personnel also received specific
fees for each specified service performed:

Supreme Court clerks, district

court clerks, registers-in-chancery, masters-in-chancery, county district
attorneys, sheriffs, coroners, probate judges, justices of the peace,
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constables, town marshals, and registers-of-deeds.

For example, in 1862,

the Supreme Court Clerk was to receive $3.00 for filing an appeal, a dis
trict court clerk $2.50 for filing an appeal, a probate judge $1.00 for
issuing a letter of guardianship, etc.
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The United States Government paid the salaries of the federal
court personnel, expenses of witnesses, rents for buildings used for court
rooms and offices by the federal court personnel.

For example, the Dakota

Herald on October 6, 1874--just seven days before the Congressional Dele
gate election in which Judge Kidder was the Republican candidate--stated
that during the Judge's nine years of residence in the Territory as a Fed
eral Judge he had drawn as his personal salary, $25,000. while his son had
received $10 or $12,000 as clerk of his father's Court.

The Herald then

further stated Judge Kidder ". . . pays himself an extravagant rent out of
the public treasury for a rickety old building which the people are forced
to use as a court house,

..."

40

It appears the territorial judicial system in Dakota had gained a
national reputation for being very expensive in conducting its business.
For example, Howard Lamar claims that by 1872 the territorial courts were
deliberately padding their costs which had developed into a fine a r t . ^
And Boyd Leedom notes that in 1872, when the territorial population was
just over 15,000, that the expenses of the United States Marshal and courts
in Dakota were $69,474.20, which he claims were twice the cost reported by
/O
any of the other territories.

Sometime in April of 1874, United States

Attorney General Williams was called before a Congressional committee to
explain the large expenses incurred for the United States courts in Dako/
ta. '

The Dakota Herald on April 28, 1874, reported that he had stated

". . . in the courts of the United States in . . . Dakota there had been
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vast expenditures unauthorized by law."^
On the same date, the Hera Id commented:
So far as this relates to Dakota, it might have truthfully been
said of the past, but it cannot be justly charged against the courts
of this Territory as they are now conducted. Chief Justice Shannon
has exercised the most watchful care, and is determined to inaugurate
a reform in the matter of useless extravagance in court expense. We
ail know that great, and unnecessary expenditures were made by our
courts under the administration of the former officers thereof, and
we venture to say that at the close of the present year it will be
shown that the expenses of the United States courts for Dakota will
not in proportion of the business transacted average more than one
half of what the government formerly paid, and this saving will be
principally due to the efforts and integrity of Chief Justice Shannon
and United States Marshall Burdick.45
The basic work of the district courts consisted of handling cases
AC.
--criminal, ° civil, and admiralty;

Most of the cases before 1867 appear

to have been criminal, while those after that date appear to have been
civil as well as criminal--especially on the territorial side of the dis
trict courts.

The district courts at Yankton will be used as examples of

the work of the district courts.

An example of the federal side was the

United States District Court in and for Dakota sitting in the Second Ju
dicial District at Yankton.

It handled a total of 260 cases (194 new and

66 continuances) during this frontier phase of Dakota's history of which
196 (140 new and 56 continuances) were criminal, 58 (50 new and eight con
tinuances) civil, and five (four new and one continuance) admiralty.

Be

tween 1861 and 1864, there were a total of 13 cases (nine new and four
continuances) of which 12 (eight new and four continuances) were criminal
and one civil.

Between 1865 and 1868, there were 102 (77 new and 25 con

tinuances) of which 59 (37 new and 22 continuances) were criminal, 38 (37
i

new and one continuance) civil, and four (three new and one continuance)
admiralty.

Between 1869 and 1 8 7 3 ,

A7
there were 145 ‘' (108 new and 5/ con

tinuances) of which 125 (95 new and 30 continuances) were criminal, 19
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(12 new and seven continuances) civil, and one admiralty.

An example of

the work of the territorial side of the district court was the Dakota
District Court in and for Yankton County at Yankton.

It had little work

until the 1867 June Term when it handled 26 civil cases.
June Term, 18 civil cases were handled.
1873, it handled 124 cases

During the 1868

Between October, 1871, and April,

(104 new and 20 continuances) of which 11 (10

new and one continuance) were criminal and 113 (94 new and 19 continuances)
civil.48
The 196 (140 new and 56 continuances) criminal cases handled by
the United States District Court at Yankton included 34 (21 new and 13
continuances) which involved liquor.

Twenty four (15 new and nine con

tinuances) of the 34 concerned unlawful dealings in liquor with Indians.
The defendants in 12 of the 15 cases were acquitted, one was convicted by
a jury trial, one was continued with results of the case thereafter not
known, and the results of the last one could not be determined.

49

The

defendant in the one conviction was sentenced by Judge Bartlett to 24
hours imprisonment plus a $5.00 fine and costs.

The case was appealed

to the Dakota Supreme Court which unanimously affirmed it.

Seven (five

new and two continuances) of the 34 liquor cases involved retail liquor
dealers without federal licenses.

The defendant in one of the five cases

was acquitted, while the results of the other four could not be determined.
And three (one new and two continuances) of the 34 liquor cases concerned
not stamping beer.

The defendant in these cases was acquitted.

Further

examples of criminal cases involving liquor were those of the first sescinn ot the United States District Court in and for the new Third District
at Pembina.

They concerned seLling liquor without a federal license and

selling liquor to Indians.

50
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Twenty three (14 new and nine continuances) of the 196 criminal
cases concerned various federal licensing law violations.

Twelve (six

new and six continuances) of the 23 involved cutting timber on federal
land.

The defendants in all of them were acquitted.

There were also

many cases involving timber cutting violations in the other two judicial
districts.

In August, 1861, the first Federal Grand Jury in the First

District at Vermillion investigated them and there were eight such cases
during its 1867 October Term.

In 1870, there were at least 13 such cases

in southeastern Dakota with no convictions.

In June, 1871, the first term

of the new Third District at Pembina also had several of them.

According

to George Kingsbury, there were never any convictions of these offenses
in any of the judicial districts unless it was proven the defendant had
wantonly cut the timber and made merchandise out of it.

The farmer set

tlers needed the timber for houses and firewood."^
On December 31, 1870, United States District Attorney Cowles wrote
a letter to United States Attorney General Akerman stating:
I regret at present such a record of acquittals and no convic
tions. The results of the year are most discouraging.
I have labored
zealously for better results, but I fear they will not come, until
there is a revolution in public sentiment, and motives of action here
upon the frontier, and some changes in the constitution of the Courts
also.52
Six (four new and two continuances) of the 23 federal licensing
cases involved violations of the internal revenue laws.

The defendants

in two of them were acquitted and the other two were continued on into
the Shannon Court.

Three (two new and one continuance) of the 23 con

cerned voting without a legal right to vote.
them were acquitted.

The defendants in both of

Two of the 23 cases involved practicing as a physi

cian without a license.

They both concerned the same defendant.

He was

acquitted in one and the results of the other could not be determined.

53
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Sixteen (eight new and eight continuances) of the 196 criminal
cases (140 new and 56 continuances) involved the felonious taking of per
sonal property.
larceny.

Twelve (six new and six continuances) of the 16 concerned

The defendants in four of the six cases were acquitted and the

other two were convicted.
1nb c*r in ibic

One of the two was sentenced to 10 months hard

Stmtic

nb Font!

Tn ^dHi t~bon t*o t-hocp l_9.

larceny cases, between October, 1871, and April, 1873, there was at least
one on the territorial side of the district court at Yankton.
trial convicted the defendant.

Three

(one new and two continuances) of

the 16 involved the unlawful taking of money.
cases was acquitted.
Mail.

A jury

The defendant in these

One of the 16 concerned robbing the United States

The defendant was convicted by his plea of guilty and was sentenced

to two years hard labor in the Iowa Prison.

And on the territorial side

of the district court at Yankton, during the 1870 June Term, in the case,
Territory v. Sullivan, the defendant was convicted for allegedly stealing
General William Tripp's horse and was sentenced by Judge French to three
years hard labor in the Iowa Prison.
first territorial convict.

Thus, the defendant became Dakota's

54

Judge Bartlett used the larceny case, United States v. Stickney,
to clarify the jurisdiction of the Dakota Supreme Court and the United
States District Court in and for Dakota Territory.

In the words of the

Union and Dakotaian:
In the case of the United States vs Wilford S. Stickney, charged
with larceny, pending at this term of court, on motion to quash the
indictment for want of jurisdiction in the court, His Honor, Chief
Justice Bartlett rendered a decision which is regarded by the bar as
the most important decision ever rendered in Dakota, The Chief Jus
tice decided substantially as follows: That so far as the United
States courts are concerned there is but one district, and that com
prises the whole Territory, extending over the unceded as well as
over the ceded lands; that the Supreme court of the Territory is sim
ilar to the U. S. Circuit courts of the States, except that it has no
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original jurisdiction, that each of the judges of the Supreme court
acting as a United States court have jurisdiction in the Indian coun
try, and that their jurisdiction is concurrent.
That the district
which first takes cognizance of the person or thing concerning which
the litigation is had will exercise the jurisdiction.
His Honor remarked that the writs of his court when transacting
U.S. business could and should run into all parts of Dakota, and that
whether the land was ceded or unceded made no difference. He also
said that no court but a United States court could exercise any juris
diction over the Indian country, as Congress had placed that country
under the sole and exclusive jurisdiction of the United States. As
the indictment charged the offense with having been committed in the
Indian country, he had full and complete jurisdiction.
In the same cause, the Judge afterwards, on a motion by the Pris
oner's counsel for change of venue from his district, based upon af
fidavit that the people of the county or district were prejudiced
against the prisoner, decided that his district was the Territory of
Dakota and refused to grant change of venue upon such affidavit.55
Thus, Judge Bartlett made this case the most important one handled
during this frontier period of Dakota's history.

He clarified the juris

diction of the Dakota Supreme Court, United States District Court in and
for Dakota Territory, and the Dakota District Court in and for each of the
three territorial judicial districts.

He stated that the Dakota Supreme

Court was similar to a United States Circuit Court in the States, except
that it had no original jurisdiction.
the Territorial Supreme Court.

The Dakota Supreme Court was also

The Judge further stated that the United

States District Court in and for Dakota Territory had jurisdiction through
out the area of the Territory--whether the land was ceded or unceded Indian
land made no difference as far as federal jurisdiction was concerned.

He

also stated that each of the federally-appointed judges had the same and
equal jurisdiction throughout the entire Territory with the judge whose
subdivision (territorial judicial district) which first took cognizance
of a case would exercise the federal jurisdiction.

In effect, he indi

cated that the First, Second, and Third Judicial Districts were three ter
ritorial subdivisions within the single federal district with the terri
torial side of the district court in each subdivision having territorial

jurisdiction only within that specific territorial subdivision and only
i.n ceded Indian land--not uncedcd Inuian land.

5 6

One of the 196 criminal cases involved passing counterfeit money.
Its defendant was convicted and sentenced to one year hard labor at the
Iowa Prison.

Four of the 196 concerned fraud.

defrauding the federal government.

One of them was dismissed and two were

continued with the results not known.
cerned federal land fraud.

Three of the four involved

And the other one of the four con

Its defendant was acquitted.

criminal cases involved perjury.

Eight of the 196

Three of the eight concerned perjury

under the Federal Act for Sioux Indian damages relief.

They were contin

ued with the results not known.

Three more of the eight involved perjury

with the other facts not known.

The defendants in them were all acquitted.

And the last two of the eight concerned perjury in a land fraud case.

The

defendant was acquitted in both cases. ^
Thirty one (14 new and 17 continuances) of the 196 criminal cases
concerned murder and assault with the intent to kill.
and 15 continuances) of the 31 involved murder.
of the 11 cases were acquitted.

Twenty six (11 new

The defendants in six

One of the 11 cases was dismissed.

of the 11 were convicted of manslaughter by trial jurys.

Three

Two of the three

defendants were each sentenced to one year hard labor at the Iowa Prison
and the other one of these three was sentenced to 15 months hard labor.
The last of the 11 was convicted by a trial jury of murder.

In addition

to these 26 murder cases, there was one indictment for manslaughter on the
territorial side of L’
ue district court at Yankton during the 1865 May Term
and there was one murder case at Bon Homme during its 1865 June Term.
These were the earliest known cases of killing handled by authorized courts
in Dakota.

Between the 1871 October Term and April, 1873, the territorial
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side of the district court at Yankton had two (one new and one continu
ance) murder cases.

The defendant in these cases was acquitted when the

court ordered the indictment set aside, but it placed him under $2,000
bail to appear at the next grand jury in the Shannon Court.

Five (three

new and two continuances) of the 31 cases concerned assault with the
intent to kill.

The defendant in one was acquitted.

One was convicted

by a jury trial and sentenced to one year hard labor at the Iowa Prison.
And for one case the results could not be determined.

On the territorial

side, between October, 1871, and April, 1873, there was one assault-withintent-to-ki11 case.

Tts defendant was rnmnctad nf assault and battery

by a jury and was sentenced to 10 days in the county jail.

During the

same time, the territorial court had an assault-with-a-dangerous-weapon
case.

The defendant was convicted of assault and battery by a jury and

was fined $15.00.^
On August 9, 1871, Amable Galeneaux,

59

was convicted of murdering

Alexander Bouquelle at Pease Island, Charles Mix County, Dakota.

He was

sentenced by Judge Brookings to be hung at Yankton on November 7, 1871.
This evidently was the first murder conviction and the first death sen
tence ever legally given in Dakota Territory--except perhaps for the
Wyoming area.^1®

The execution was stayed by an appeal to the Dakota

Supreme Court which unanimously affirmed it on July 19, 1872.

The defend

ant's attorney, General William Tripp, presented a motion to appeal the
case to the United States Supreme Court.

It evidently was the first ap

peal ever applied for from the Dakota Supreme Court to the United States
c . .~
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Court returned the case to the United States District Court at Yankton for
final disposition.

On November 18, 1872, Judge Brookings resentenced the
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defendant to be hung on April 25, 1873.

On November 19, 1872, the Dakota

HeraId commented:
Unless the President Interferes with the pardoning powers, the
defendant will undoubtedly have to expiate the crime for which he
has been convicted on the gallows. He has undergone a long and te
dious imprisonment, is an old man who has spent the large portion
of his life among the lawless residents of the borders, away from
the refining influences of civilization, which will go far toward
securing executive clemency in his behalf.61
During the first part of February, 1873, a petition to President Grant
asking for the pardon of Galei eaux was circulated at Yankton.

It was

signed by Judge Brockings as well as by Judges French and Kidder.

On

April 8, 1873, President Grant commuted the defendant’s death sentence
to three years imprisonment at the Federal Prison in Detroit, Michigan.^
It appears the first murder indictment in che Second District was
against Wilson Hall during the 1866 June Term of the United States District
Court at Yankton.

The Court (Judge Bartlett) quashed the indictment on

the motion of che defendant's attorney, W. W. Brookings.

In 1870, Pres

ident Grant ordered Judge Kidder to make a complete investigation of the
William Barry murder case.

This appears to have been the first murder

case from northern Dakota.

The defendant was a Private in the United

States Army.

While on guard duty aboard the Steamboat Octavia on the

Missouri River in northern Dakota during June of 1867 he had killed Cap
tain Spear, a British Army Officer.

The officer allegedly had failed to

answer the guard's challenge, so he shot him.

The defendant was alleged

to have been a member of the anti-British Fenian Society.
officers acquitted him.

His superior

A few months later, the British Government caused

him to be arrested by civil authorities, but he was released at Yankton
for lack of material witnesses.

Later, the British again caused him to be

re-arrested and taken to Yankton for trial.

Difficulties in obtaining
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witnesses caused several postponements of Luc it Lai until it was trans
ferred to Vermillion in the First District.

On November 11, 1870, a

Vermillion jury, with the full approval of a large crowd, returned a
verdict of not guilty.

According to the Press and Dakotaian, the British

attempted to remove Judge Kidder from the bench because of his handling
of this case.

The second murder case from northern Dakota appears to

have been United States v. James Kehoe.

It was handled by the Federal

District Court at Yankton during its 1870 October Term by Judge French.
The defendant was a soldier at Fort Totten and had been accused of killing
an orderly sergeant.

The trial jury acquitted him.

63

On teDruary 26, io66, James Hogan was lynched at Vermillion.

He

allegedly had been drunk and had terrorized some people there that day.
He had fought with one of them whom he claimed had burned his cabin.
evidently was the first lynching in southeastern Dakota.

This

During the 1866

June Term, Judge Kidder ordered the grand jury at Vermillion to inves
tigate the lynching.

It, however, did not return any indictments.^

One of the 196 criminal cases concerned rape.

The defendant was

convicted by a jury and sentenced by Judge French to one year hard labor
at the Iowa Prison.

The case was appealed to the Dakota Supreme Court

which unanimously reversed the decision and set the defendant free because
the Federal District Court had no jurisdiction over the case.

On the

territorial side, between October, 1871, and April, 1873, there was another
rape case.

The defendant in it was convicted by a jury of assault with

the intent to seduce and was fined $25.00.
cases involved resisting an officer.

Anou.er of the 196 criminal

A jury acquitted the defendant.

On

the territorial side of the court, between October, 1871, and April, 1873,
there was a bigamy case which was continued on into the Shannon Court.
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Three of the 196 criminal cases were writs of habeas corpus.

One of them

was the first criminal case handled by the United States District Court
at Yankton.
writ.

It was In Re Bell, which involved a soldier who received his

All three were granted, but one of the defendants was remanded to

the custody ot the United States Marshal at the same time the writ was
granted.

During the 1865 October Term ir. the First Distiii-i. at Vermillion,

Judge Kidder handled a number of cases against the former Register of the
United States Land Office, James M. Allen, for allegedly extorting illegal
fees.

The defendant was acquitted in all of them.^-*
The subjects of 7A (65 new and nine continuances) of the 196 crim

inal cases could not be determined.
were acquitted.

The defendants in 15 of the 65 cases

Twelve of the 65 were dismissed, four were continued with

results not known, and three were continued on into the Shannon Court.
And the results of 31 of the 65 could not be determined.

On the terri

torial side, at Yankton between October, 1871, and April, 1873, there were
four cases whose subjects can not be determined.
acquitted.

The defendant in one was

One case was continued with the results not known, and the
C. f.

other two cases were continued on into the Shannon Court. °
The 58 (50 new and eight continuances) civil cases handled by the
United States District Court at Yankton included 18 which involved for
feitures.

Fourteen of the 18 concerned forfeitures of recognizances that

were ordered by the Court.

Four of the 18 involved forfeited goods which

the Court ordered sold at public auction.
tinuances) of the 58 concerned attachments.
tinuances) of the 12 involved liquor.
them.

Twelve (eight new and four con
Nine (six new and three con

Judgment was e n t e r e d in four of

The Court ordered the sale of whiskey in one of them.

It was ap

pealed to the Dakota Supreme Court which either dismissed it or struck it
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from the calendar.

One of the six was dismissed and the results of the

last one could not be determined.
the 12 concerned Indian ponies.
Court in these cases.

Two (one new and one continuance) of
A judgment by default was entered by the

The subject of the last one of the 12 can not be

determined which was dismissed.

One of the 58 involved seized goods.

The

Court rendered a judgment in which it ordered the government to return the
seized goods.

And tour of the 58 concerned bankruptcies.

The Court dis

charged two bankrupts and the results of the other two could not be
determined. ^
The subjects of 23 (19 new and four continuances) of the 58 civil
cases could not be determined.

Seven (five new and two continuances) of

the 23 concerned judgments involving money.

Two of the five judgments,

which were by Court ordered default, were later set aside.

Eight (six

new and two continuances) of the 23 ended in not known judgments of which
two were set aside and three could not be determined, and one was by default.

Eight of the 23 cases were dismissed.
The first case ever heard by the Dakota District Court in and for

Yankton County occurred during its 1863 May Term.
entitled Todd v. Burleigh.
it.

It was a civil case

The plaintiff did not appear and thus defaulted

There were not many civil cases on the territorial side until the 1867

June Term when the Court handled 26.
three or four.

A year before (1866), there were only

A year later, in 1368, there were 18.

Between October,

1871, auu April, 1673, this Court nandied 115 civil cases (94 new and 19
continuances).

Sixteen (13 new and three continuances) of the 113 con

cerned family law.

Fifteen (12 new and three continuances) of the 16

involved divorces.

The Court granted six divorces.

granted alimony and assigned it to a referee.

In one the Court

Four others were assigned
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to a referee.

And one was continued with the results not known.

last one of the 16 concerned a guardian.

The

In this case, the Court appointed

a guardian. 69
Seven (four new and three continuances) of the 113 cases of the
Yankton court involved property.
of the s e v e n c o n c e rn e d

ree\

Five (three new and two continuances)

property.

These case* were ait related to

the same basic case, Frost v. Todd, et.al., and involved title to a large
portion of the city of Yankton and other valuable property.

It was dis

missed twice, and on the third time around the Court rendered a judgment
in favor of the plaintiff.
least 18 months.

The case

hadbeen pending in the Court for at

The other two (one

newandone continuance) of the seven

concerned the attachment of 14 oxen.
covery of the oxen.

Itwas a replevin action for the re

The Court dismissed it.

The case was appealed to the

Dakota Supreme Court which unanimously reversed it and held that the
plaintiff was to recover his oxen.^
Three (one new and two continuances) of the 113 involved promis
sory notes.

In one (new) of the three the Court rendered a judgment for

the plaintiff, and in the other (continuance), the Dakota Supreme Court
\
had returned a previous case it had unanimously affirmed. Three (one new
and two continuances) of the 113 cases concerned the recovery of Yankton
County funds allegedly improperly taken.
venue to Bon Homme County.

The Court granted a change of

Two of the 113 involved foreclosures in which

the Court granted them. ^
The subjects of 82 (73 new, one previous continuance, and eight
72
continuances) of the 113 territorial, civil cases can not be determined.
i
For 35 (34 new and one previous continuance) of the 82, the Court rendered
judgments and set aside two of those judgments.

For 10 cases, eight new
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and two continuances, the Covrt rendered judgments which concerned money.
One of them was appealed to the Dakota Supreme Court, but it appears it
was not accepted or else the appeal was not followed through.

Seven (six

new and one continuance) of the 82 involved attachments in which the Court
confirmed the attachments for five and in the one set aside the attachment.
Three of the 82 cases involved judgments in which the claims were allowed.
Two of the 82 concerned property of which the disposition could not be de
termined.
vacated.

One of the 82 cases involved an injunction which the Court
Twenty four (19 new and five continuances) of the 82 could not

be determined.

Of these cases, six were dismissed, six continued to the

Shannon Court, three dispositions could not be determined, one each:

was

continued with the final disposition not known, was assigned to a referee,
and wcs granted a change of venue; and the Court findings of one were
filed.
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The five (four new and one continuance) admiralty cases handled

by the United States District Court at Yankton included two (one new and
one continuance) attachments for introducing liquor into Indian country.
The Court dismissed these.

One case was appealed to the Dakota Supreme

Court and was the first case heard by that Court.

The lower court's de

cision was unanimously affirmed because of an alleged improper seizure,
thus upholding the dismissal.

The subjects of the other three of the

four could not be determined.

The Court dismissed all of them.

74

There were at least three cases which can be considered political
cases.

The first one occurred during the 1863 May Term at Yankton which

was beld by Judge Bliss.

It involved alleged corruption by federal offi

cials (Republican) in the Territory.

In the words of Moses K. Armstrong

(Democrat) the case was cut short and glossed over by the Judge:
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The United States court closed its labors here last week. The
grand jury was restricted by the judge in its time of sitting, im
mediately upon their entering into the investigation of the official
acts of our federal officers. Cause not assigned, but well presumed
uy the people. It is sickening to see the league or chain of cor
ruption which winds its poisonous length through all the branches
of our government. Defrauding the government is looked upon as an
acknowledged right, in all its departments, and it is hard to find
faithful officials enough to investigate the corruption of the na
tion. Yes, our republic is reeling, not from war, blood or the
sword, but from a system of the most wicked and shameful corruption
that ever disgraced the history of nations. The great temple is
burning over our heads, and amid the scamper and strife for the
spoils the voice of warning and justice is no more heard than the
whistle of a bird in the howl of a hurriricane ^sicj .75
The second political case occurred in 1869 and 1870.

The defend

ant was Associate Justice Brookings, and ostensibly the case concerned
alleged land fraud and perjury related to it. ^

In reality, it may have

been part of an elaborate attempt by the Judge's enemies to discredit him
in order to remove him from the bench.

During the regular 1869 October

Term of the Federal District Court at Yankton, Judge Brookings was indicted
by its grand jury for alleged land fraud which involved a homestead claim,
but he was acquitted when the Court (Judge French) quashed the indictment.
During the regular 1870 June Term, a Federal Grand Jury was empaneled,
sworn in, and dismissed.

Then a new’ Grand Jury was summoned and sworn in.

It indicted Judge Brookings for perjury.
man of the Grand Jury.

He and United States District Attorney Cowles were

enemies of Judge Brookings.
Yankton Oligarchy.
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Ex-Governor Edmunds was fore

They were members of the Moody faction of the

The Grand Jury alleged Judge Brookings had made a

swd'rh'“sea'tHment for a homestead claim near Vermillion in which he was
supposed to have claimed he was living on it, had built a house on it,
and was cultivating the land.

The Grand Jury alleged he had not built a

house, nor lived on the land, nor cultivated it.

A jury trial acquitted

him, but it did so under instructions^ from Judge French to do s o . ^

Doane Robinson commented on this case as follows:
One of the early cases which came before him (judge French^ was
the trial of his brother justice of the supreme court, Judge Brook
ings, upon an indictment for perjury, growing out of a land deal.
If Chief Justice French was short on law, he was all right in cour
tesy and good breeding, and he realized that he could not do less
than invite a fellow justice, present in his court, to sit with him,
so the defendant occupied a seat at the chief justice's right hand.
Early and constantly, in the course of the procedure, questions of
law arose which puzzled the unsophisticated chief justice, but with
a brother justice at his elbow, he was able to render prompt deci
sions, and if they did in fact tend to strengthen the defense, why,
there were authorities on both sides of the question and the defend
ant was certainly entitled to the benefit of the doubt.81
The

third

political

case

occurred

in

the

Red

River

Valley

in n o r t h 

ern Dakota in 1872 and involved Judge French, the Custom House Ring at
Pembina, Fargo, and the Sisseton and Wahpeton Indian Reservation.

In the

words of George Winship:
The first active politics, . . . occurred in 1872, when old Pem
bina and youthful Fargo lockt [sicj horns, as it were, in a contest
for supremacy. A term of the United States court was held at Pembina
in June, presided over by Judge French, and in order to secure the
necessary jurymen almost the entire northern part of the territory
was thoroly /si.cl combed. After exhausting the Pembina and St. Joe
settlements, drafts were made at Grand Forks, Goose River, Elm River,
Fargo, and Richville. Every available man was utilized for the grand
and petit panels, and the work of subpoenaing them was no small task.
Jud LaMoure was deputy United States Marshall, and upon him devolved
the selection and notification of the jurors. During this process,
when LaMoure visited every settlement in the northern section, it
developt fsicdjthat the deputy marshall had something else on his pro
gram besides the business of subpoenaing jurors. . . . The selection
of jurymen, whose political orthodoxy could not be questioned, was
apparently the chief concern of the deputy marshall. His zeal in his
work stirred the suspicions of the "Crossing" (Fargo) politicians;
and especially were they interested when they learned that an impor
tant convention would be held at Pembina during the session of the
r_ ,-„-i.
•United States court, and that the jurymen
ICJ ■
as delegates from their respective sections.
Fargo saw a menace in this judicial-political coup de'etat, and
forthwith the entire populace at the "Crossing" began to organize a
party of resistance,82
Colonel Stutsman used the jurors to hold a political convention
which nominated himself and deputy Marshal LaMoure.

After the convention,

Stutsman and LaMoure were defeated in the election.

After the election,

they had the southern Red River Valley votes thrown out, and thus northern
Red River Valley candidates were seated.

It would appear then that Judge

French had used, or had allowed the use of, the jury selection process as
a political tool.
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The work of the district courts also included the adoption of
rules for themselves.

For example, the Federal District Court at Yankton

adopted at least 15 rules:

eleven in 1861, one in 1863, two in 1864, and

one in 1872 (see Appendix II).

In 1865, the Dakota Supreme Court also

adopted thrpp rules for all of the district courts (see Appendix II).

The

judges of the respective district courts approved the admission of attor
neys to their respective bars after they were examined by court appointed
committees.

The Federal District Court at Yankton approved the admission

of at least 43 attorneys, of whom eight were admitted between 1861 and
1864, five between 1865 and 1868, and 30 between 1869 and 1873.

The dis

trict courts also granted United States citizenships to qualified persons.
The Federal District Court at Yankton granted 53 of which three were be
tween 1861 and 1864, five were granted between 1865 and 1868, and 45 were
granted between 1869 and 1873.®^
In summary, the first district court term in the Territory was
convened on August 6, 1861, at Vermillion ana the first one in northern
Dakota was convened about 10 years later during June, 1871, at Pembina.
Combined, the three territorial judicial districts had a possible total
of 232 terms scheduled of which 72 were federal and 160 territorial.
eight terms weus scheduled for northern Dakota as such.

Only

The total yearly

number of terms increased from 13 to 30 between 1862 and 1872.

Thirty six

ms (district court and Supreme Court) were scheduled for a judge on the
same day or close enough together to cause a conflict with another term.
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Generally speaking, from 1861 to 1865, the regular terms were held by the
judges sometime around the scheduled dates, and thereafter as scheduled.
The judges were absent relatively frequent in order to protect their judgeship commissiones--especially from 1869 to 1873--and this interrupted
some of the court sessions.

There were three areas of population within

the territorial boundaries which were not provided with authorized courts
or weie inadequately provided for.

They were the Montana area from 1862

to 1863, the Red River Valley from 1861 to 1871, and the Wyoming area
from 1864 to 1869.

The territorial judicial system gained a national

reputation as being very expensive in conducting its business.

The basic

work of the district courts was handling federal and territorial cases-criminal, civil, and admiralty.
ical cases.

They also handled at least three polit

Besides this, these courts adopted court rules, admitted

attorneys to practice before them, and granted citizenships.

The federal

and territorial sides of these district courts at Vermillion, Yankton,
Bon Homme-Fort Randall, and Pembina may have been held as separate courts,
but they generally were in session at the same time--except perhaps the
district court at Yankton between October, 1871, and April, 1873.
Between 1861 and 1873, the Federal District Court at Yankton han
dled a total of 260 cases (194 new and 66 continuances) of which 196 (140
new and 56 continuances) were criminal, 58 (50 new and eight continuances)
civil, and five (four new and one continuance) admiralty.

The Court's

disposition of the 140 criminal cases ^uusisced of the following:

acquit

ted 59, dismissed 12, convicted 11, continued with the final results not
known 10, continued to the Shannon Court five, continued two, and granted
three writs of habeas corpus.
sisted of the following:

Its disposition of the 50 civil cases con

judgment 29, dismissed 14, bankrupts discharged
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two, and not known five.

It disposition of the four admiralty cases con

sisted of four dismissals.

Between October, 1871, and April, 1873, the

Dakota District Court at Yankton handled a total rf 124 cases (104 new and
20 continuances) of which 11 (10 new and one continuance) were criminal
and 113 (94 new and 19 continuances) civil.

The Court's disposition of

the 10 criminal cases consisted of the following:

convicted four, con

tinued to the Shannon Court three, acquitted two, and continued one with
the final results not known.
sisted of the following:

Its disposition of the 94 civil cases con

judgment 61, dismissed 13, continued to the

Shannon Court six, assigned to a referee with the final results not known
five, judgment and then assigned to a referee with the final results not
known one, granted changes of venue two, not known but the Court's find
ings were filed one, the return of a Supreme Court's affirmance of a pre
vious judgment one, and not known four.
Meanwhile, on June 2, 1862, the Dakota Supreme Court appears to
have been convened for the first time at Yankton by Chief Justice Bliss
as scheduled by Governor Jayne's July 30, 1861, proclamation.®-’ United
States District Attorney Gleason was also present.

Judge Bliss, however,

did not organize the Court and immediately adjourned it without day, al
legedly because no quorum was present.

Associate Justice Willis ton had

concluded the Spring Term of his First District Court at Vermillion during
the last week of May and was there again in August.
Williams was in Yankton' at least on June 3rd.

Associate Justice

The Justices may have de

cided not to organize the Supreme Court because there may have been no
cases for it to decide.

Chief Justice Bliss appears to have convened the

1863 December Term on the 1st as scheduled, but again he did not organize
it for the lack of a quorum.

Associate. Justices Williston and Williams
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were both absent.

On December 22, 1863, the Yankton Dakotaian noted that

Chief Jurtice Bliss had never called the Dakota Supreme Court into session.
In 1864, Associate Justice Bartlett convened the Supreme Court as scheduled
on December 6th.

Again, he did not organize it for want of a quorum.

Chief Justice Bliss had resigned the preceding summer and had not yet
been replaced and Associate Justice Williams was absent.

The Bliss Court

officially lasted until February 23, 1865, when Judge Bartlett was promoted
to Chief Justice.

The Bliss Court never was organized and never conducted

,
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As authorized by an act of Congress approved on August 16,

1856, the Justices scheduled a special session to be convened on Thursday,
July 6, 1865.

It was convened on that date in Yankton at 11:00 a.m. and

was organized with all members present.

They were:

Chief Justice Bart

lett, Associate Justices Kidder and Gleason, United States Marshal Litch
field, and acting United States District Attorney Waldron.

After being

in existence for four years, four months, and four days, the Dakota Su
preme Court finally was officially organized to conduct business.

The

Court appointed Moses K. Armstrong, a Democrat and the then current Clerk
of the Second District Court at Yankton, to be the first Clerk of the
Dakota Supreme Court and John Lawrence to be its first Crier.

It in

structed the United States Marshal to ask the United States Interior
Secretary for authority to purchase a suitable seal, docket, and calendar.
Associate Justice Gleason was given authority to design the seal.

By

virtue or tne autnoricy of the 1856 Act of Congress, the court issued
orders for the convening dates of the district court terms.

Upon announc

ing the death of President Lincoln, the Justices made memorial speeches on

his behalf and adjourned the Court until 9:00 a.m., Friday, July 7th, out
of respect to the memory of President Lincoln,

The Court reconvened at

its appoinced time with all officials present.

It issued three rules con

cerning petit juries, civil cases in district courts, and preemptory chal
lenges (see Appendix If).

It adiourned at noon until 9:00 a.m., July 25th.

The Court reconvened at its appointed time with all officials present ex
cept for the acting United States District Attorney.

It instructed the

Clerk to transmit a copy of the rules adopted on the 7th to each of the
on
district court clerks and adjourned at noon without day.'
The Seal of the Dakota Supreme Court, designed by Associate Jus
tice Gleason, was two inches in diameter.

In its center was the Godess

of Justice who was blindfolded and seated enthroned.

In her left hand,

she held the scales in equipoise and she had her right hand resting upon
the hilt of a sword.

Encircling her were thirteen stars and the words

"E Pluribus Unum" and around those words "Supreme Court of Dakota Terri
tory."

The Seal was purchased at Chicago and it arrived in Yankton during

September, 1865.®®
The Dakota Supreme Court had annual terms scheduled during this
frontier phase of its history.

There were scheduled for it 12 regular

terms, one special term, and one adjourned term plus one special session.
There were convened 11 regular terms of which three were unorganized terms,
one special term, one adjourned term, and one special session.
larly scheduled term was not convened.

One regu

This probably was not convened

because the Dakota Assembly had changed the convening dates for the annual
terms on January 10, 1868.

This scheduled the next term to be convened on

January 14, 1868, and the Supreme Court had just adjourned the regular 1867
term on December 13th.

The Supreme Court was in session for a total of 79
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days, of which three were unorganized.
out conducting any business.

It had adjourned on 16 days with

Twelve adjournments were because of no busi

ness, three for no quorum, and one due to a holiday.

The number of days

each tern was in session varied from three for the first organized term
in July, 1865, to 17 for the 1872 term.

aQ

The basic work of the Dakota Supreme Court consisted of deciding
and reviewing cases appealed to it by appeals, writs of error, or bills
of exception.
Term.

It handled its first case during the regular 1867 December

It was an admiralty case.

Between then and the regular 1873 Jan 

uary Term, the Supreme Court handled a total of 36 cases
continuances)

(23 new and 13

(see Appendix VI) of which 28 (17 new and 11 continuances)

were civil, seven (five new and two continuances) criminal, and one ad
miralty.

The French Court handled all of them except for six (four civil,

one criminal, and one admiralty) which the Bartlett Court had handled.
Only one case, which was from the French Court, was appealed to the United
States Supreme Court, but it could not be determined if the motion for
appeal was granted by the Dakota Supreme Court or, if so, if the United
States Supreme Court had accepted it.
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The 36 cases (23 new and 13 continuances) handled by the Dakota
Supreme Court were appealed as follows:

26 (17 new and nine continuances)

from the Second District and 10 (six new and four continuances) from the
First District.

It appears none were appealed from the Third District.

The 17 new cases from the Second District consisted of 13 civil cases,
three criminal, and one admiralty.

The six new cases from the First Dis

trict consisted of feur civil cases and two criminal.
District cases were from Yankton County.
civil

All of the Second

For the First District,

two new

cases were from Clay County, two new civil cases and one new criminal
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case from Union County, and the county for one new criminal case cannot
be determined.
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The 28 civil cases (17 new and 11 continuances) of the 36 handled
by the Supreme Court included six (four new and two continuances) which
Involved contrsr'tis .

TViirss (two n sw snd ons c on tin Licincc} of_ the si.x con~

cerned a contract on timber land.

They all concerned the same case.

The

French Court (Justices French, Kidder, and Brookings) dismissed the case
once because of a misentry and for the second time around continued the
case to the Shannon Court.

Two (one new and one continuance) of the six

involved a lease and sheriff's sale.

The French Court unanimously reversed

the district court decision, did not uphold the sheriff's sale, and re
manded the case to the district court at Yankton.

And the remaining of

the six cases concerned a contract for goods and services as well as a
change of venue.

The Bartlett Court (Justices Bartlett, Kidder, and Boyle)

unanimously affirmed it and upheld the contract.
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Nine (four new and five continuances) of the 28 civil cases in
volved attachments.

Two (one new and one continuance) of the nine con

cerned an attachment and a sheriff's sale.
Shannon Court by the French Court.

They were continued to the

Two (one new and one continuance) of

the nine involved the attacl....^nt--replevin-of 14 oxen.

The French Court

unanimously reversed these decisions and ordered the oxen returned to the
plaintiff.

Four (one new and three continuances) of the nine involved

(?) attachment--replevin not known.
them.

The French Court unanimously reversed

The last one of the nine cases concerned the attachment of liquor.

It was a federal case.
it from the Calendar.

The Bartlett Court either dismissed it or struck
Three (two new and one continuance) of the 28 con

cerned property--title to 160 acres of land.

Both cases concerned the
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same quarter section of land.

The French Court dismissed the case once

on the motion of both parties and struck it from the Calendar on the sec
ond time around.

And two (one new and one continuance) of the 28 involved

a promissory note.

The French Court unanimously affirmed them.
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The subjects of eight (six new and two continuances) of the 28
civil cases could not be determined.

One of the eight, however, concerned

a district court jury verdict of $400 for the plaintiff.

The French Court

either dismissed it, refused to accept it, or else the appeal was not fol
lowed through.

And the remaining seven (five new and two continuances) of

the eight could not he determined.
Court.

They were ail handled by the French

Two were unanimously affirmed.

One was dismissed.

M i n i n g two were struck from the Calendar.

And the re-
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The seven criminal cases (five new and two continuances) of the
36 handled by the Supreme Court included two (one new and one continuance)
which involved murder.

It was the federal case, United States v, Galeneaux.

The French Court denied a writ of habeas corpus and unanimously affirmed
the defendant's jury conviction for murder and Judge Brookings' death sen
tence by hanging.

The Court remanded the case to the district court to

carry out the death sentence.

The defendant's attorney presented a motion

to appeal the case to the United States Supreme Court.
to have been the first one to that Court from Dakota.

The appeal appears
It could not be de

termined if the appeal was granted by the Dakota Supreme Court or, if so,
if the United States Supreme Court accepted it.

In any event, a petition

was sent to President Grant asking for a pardon for the defendant.

The

President commuted the death sentence to three years imprisonment at the
Federal Prison in Detroit, Michigan.

9S

C"e of the seven criminal cases concerned selling and giving
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liquor co an Indian.

The Bartlett Court unanimously affirmed it, thus,

upholding the jury guilty verdict.
was a federal case.

One of the seven involved rape.

It

The French Court unanimously reversed it, set the

defendant free, and stated that the lower court had no jurisdiction over
it.

And the «nhject« nf three (two new and one continuance) of the seven

could not be determined.

They were territorial cases.

One was unanimously

affirmed by the French Court which upheld the lower court's decision.

And

the other one was unanimously reversed by the French Court which set the
lower court s verdict aside.
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United States _v. Steamboat Cura,
the one admiralty case of the
36 handled by the Supreme Court, concerned the seizure of the Steamboat
for introducing liquor into Indian country.

It was a federal case.

The

Bartlett Court unanimously affirmed the lower court's dismissal of the
case on the grounds of an improper seizure.
dled by the Dakota Supreme Court.

This was the first case han

Associate Justice Kidder wrote the

Court opinion for it, and it became the first published opinion of the
Dakota Supreme Court.
Thus, in regard to the 36 cases (23 new and 13 continuances), the
Dakota Supreme Court had unanimously affirmed eight cases of which three
were by the Bartlett Court and five by the French Court.
unanimously reversed, all of them by the French Court.

Five cases were
Five cases were

dismissed of which one also might have been struck from the Calendar anu
one might not have been accepted or else the appeal was not followed
through.

One was from the Bartlett Court and the remaining four from

the French Court.

Three cases, all from the French Court, were struck
99

from the Calendar.

One writ of habeas corpus was denied.

Fifteen cases were continued, two by the Bartlett Court and 13
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D3' the French Court.
Court

Of those 13, two were continuances to the Shannon

Three of the 15 were continued on the motion o e the appellant

attorney.

One was a reserved opinion.

of the plaintiff.

One was continued on the motion

One was continued because only two of the three judges

sat on the case as the Court opinion was divided.

Associate Justice Rronk-

ings did not sit on it because he had been an attorney for the case in the
lower court.

One was continued because of a motion for a new trial.

the reasons for eight could not be determined.

And

Thirteen of the contin

uances were by-the-Court decisions with all the Justices of the French
Court: present and with Judge Brookings not participating in one.
a unanimous decision by the Bartlett Court.

One was

One continuance was a major

ity Court decision by Justices Bartlett and Kidder with Justice Boyle
dissenting.

This was the first dissenting vote cast in the Dakota Supreme

Court.100
Thus, there were 14 unanimous Court decisions of which four were
by the Bartlett Court and 10 by the French Court.

There was the single

majority Court decision by Justices Bartlett and Kidder with Justice Boyle
dissenting.

And there were 21 by-the-Court decisions of which one was by

the Bartlett Court and 20 by the French Court.

One of cheoe decisions was

with only Justices French and Kidder sitting, with the Court opinion di
vided, and with Justice Brookings present but not participating because
of being a lower court attorney in the case.

Thus, Justices Bartlett,

Kidder, and Boyle had always voted the same except for Justice Boyle's
single dissent.

And Justices French, Kidder, and Brookings voted the

same wav except for the one case which Justice Brookings did nor sit and on
which Justices French and Kidder were divided.101
In regard to the eight cases affirmed and five cases reversed,
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there were only six Court opinions known to h3ve been presented in Court.
Three were by Associate Justice Kidder, two by Associate Justice Brookings,
and one by Chief Justice Bartlett.

Those four by Justices Bartlett and

Kidder were published, of which three were from the Bartlett Court and
one from the French Court; but the two by Justice Brookings for some un
known reason were not published.

As for the remaining seven cases, there

were no Court opinions that are known to have been presented or published.
Chief Justice French and Associate Justice Boyle did not present any Court
opinions.

Thus, Associate Justice Kidder had presented three Court opin-

ions, Associate Justice Brookings two, and Chief Justice Bartlett one.'^
Besides handling cases, the Dakota Supreme Court also did other
work.

Between 1865 and 1873, it admitted 23 attorneys to its Bar (see

Appendix V).

On July 7, 1865, the Court issued three rules which concerned

petit juries, civil cases in district courts, and preemptory challenges
(see A.ppendix II).

On December 15, 1865, the Bartlett Court decided that

a resolution of the Dakota House of Representatives was not a matter of
record before the Supreme Court but was a matter asking for the legal
opinion of the Justices as lawyers.

The resolution asked for the legal

interpretation of the 1861 Organic Act's eighth section because of the
contested seat of W. W. Brookings who held a federal appointment as a
road construction superintendent.

And sometime during the 1865 December

Term, it appears the Bartlett Court recommended that the 1865-66 Assembly

j
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On August 30,

1867, it confirmed the appointment by United States Chief Justice Chase
of Colonel Gideon C. Mood'

of Yankton to be the United States Register-

in-Bankruptcy for the District of Dakota.

On January 19, 1870, the French

Court appointed a committee to draft Court rules wh ch were to be submit-

ted to the Supreme Court for its approval.

The committee consisted of

United States District Attorney Cowles, ex-Chief Justice Bartlett, and exUnited States District Attorney Hand.

On the 24th, the Court ordered the

United States Marshal to furnish 300 copies of the Dakota Supreme Court
decisions as reported by Associate Justice Kidder.

On January 10,

1871, the Court ordered the Federal Marshal to furnish six pairs of woolen
blankets for the United States Jail.

On the 13th of that month, the Court

presented new dates for the United Scates District Court sessions for the
three newly redefined judicial districts, and on the 14th it reassigned
the Justices to these districts.

On January 10, 1873, the Court appointed

four commissioners for the Second Judicial District at the White River
Indian Agency.

Justices French and Brookings provided the 1872-73 Assem

bly with their opinion regarding public printing.

The Assembly had re

quested i t.^^
In summary, on June 2, 1862, the Dakota Supreme Court appears to
have been convened as scheduled by Chief Justice Bliss.
organized until July 6, 1865.
regular 1867 December Term.

But it was not

It did not handle its first case until the
Between that Term and the regular 1873 Jan

uary Term, the Supreme Court handled a total of 36 cases (23 new and 13
continuances) of which 28 (17 new and II continuances) were civil, seven
(five new and two continuances) criminal, and one admiralty.

The French

Court (Justices French, Kidder, and Brookings) handled all of these except
for six (four civil, onj criminal, and one admiralty) which the Bartlett
Court (Justices Bartlett, Kidder, and Boyle) handled.

Only one case (from

the French Court) was appealed to the United States Supreme Court, but it
could not be determined if the motion for the appeal was granted or, if so,
if it was accepted.

It appears that the cases were appealed to the Dakota
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Supreme Court only from the First and Second Districts and none from the
Third District.

The Supreme Court unanimously affirmed eight cases, unan

imously reversed five, dismissed five, struck tnree from the Calendar,
denied one writ of habeas corpus, and continued 15 cases of which two
were continued on into the Shannon Court.

The only dissenting vote was

by Justice Boyle which was against a continuance.

Judge Brookings did

not sit on one case, which was continued due to a divided Court opinion,
because he had been an attorney for the case in the lower court.

There

were 14 unanimous Court decisions, one majority Court decision, and 21
by-the-Court decisions.

In regard to the eight affirmances and five re

versals, there were only six known Court opinions presented to the Court
--three by Justice Kidder, two by Justice Brookings, and one by Justice
Bartlett.

The two by Justice Brookings were not published.

As for the

remaining seven decisions, there were no known Court opinions presented
or published.
The performance of the judges seems to have varied.

Chief Justice

Bliss lived in his Second District as required by the 1861 Organic Act.
He had 12 terms of district court scheduled of which six were federal and
six territorial.

He held them all.

for a total of 40 days.
days la*-e.

The six federal terms were in session

For his first six terms at Yankton he a r r iv e d two

For the next four he was on time, but for his last two he was

nine days late.

The Assembly had changed the convening date and he arrived

in time for the old convening date.

There were no reaerai cases for the

first three terms and only 13 (nine new and four continuances) for the last
three which were in session for a total of 21 days.

Judge Bliss also held

a term at Vermillion in May, 1863, for Judge Will is ton.

Chief Justice

Bliss convened the Supreme Court as scheiuled twice, but adjourned it on

HS

tie

day each time without organ .•'ing it.

same

have been any cases for it to hand;

There may not, however,

!07

Associate Justice Will in ton .(either lived in his First District
nor in the Territory but appears on I
or to participate in territorial pc

to have, come to Dakota to hold court
lies.

He had 12 terms of district

court scheduled of which six we re federal and six territorial.

When he

held his district court at Vermillion, it appears he usually was late in
arriving for it.

He faiied to hold the 1862 September Term of his district

court at Vermillion because he had departed during August in a great hurry
due to Indian hostilities.

He also arrived late for the 1863 May Term and

Judge Bliss held it for him.

He never did appear for a Supreme Court

term.
Associate Justice Williams neither lived in his Third District nor
in the Territory.

It appears he only came to Dakota to hold court.

He

had 15 terms of district court scheduled of which eight were federal and
seven territorial.

Although it appears he held most of his scheduled

terms, he usually was late for them.
to handle.

He did not have much court business

It must be pointed out, however, that after the 1862 Indian

Uprising, his district was deserted much of the time until early 1868.
Between 1861 and 1863, there were only nine federal cases handled by the
Third District Court,

He also failed tv.' attend any of the Supreme Court
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terms.

Chief Justice Bartlett probably was the most conscientious of the
10 judges appointed for Dakota by the federal government during this fron
tier phase.

Although he did not arrive in the Territory until about five

months after his appointment as Associate Justice, and did not live in his
strict

n~

the

Territory

during

ins

e i ght

months

as

Judge

of

the

First
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District, he did hold district court terms for each of the three judicial
districts after his first arrival.

For example, he held the Second Dis

trict Court at Yankton for 11 days and handled four federal cases.

lie

convened the 1864 December Term of the Supreme Court, but did not organize
it due to the lack of a quorum.

After he was appointed Chief Justice, he

moved to Yankton and thus lived in his Second District.

While he was on

that bench, he had 23 terms of district court scheduled of which eight
were federal and 15 territorial.

He held all of his regular terms as

scheduled except one at Yankton for which he had made arrangements with
Judge Gleason to hold and two in Wyoming which he had been asked not to
lold.
"v

He held a total of eight terms for a total of 132 days of the Fed-

: District Court at Yankton and handled 94 federal cases (71 new and

13 continuances).

Four of these were appealed to the Dakota Supreme Court

cf which two were unanimously affirmed and two dismissed.
iartlett organized the Dakota Supreme Court.

He attended all of its four

tegular terms, one special term, and one special session.
on one day.

Chief Justice

He was absent

He participated in all six of its decisions of which three

were unanimous affirmances, one a unanimous continuance, one a majority
lourt continuance, and one a by-the-Court dismissal.

He also presented

one of the three Court opinions of his Court which was p u b s h e d .
Associate Justice Kidder was an unscrupulous person and may have
been a drunkard, but he probably was one of the better judges appointed
by the federal government tor Dakota--possibly the third best.

He lived

in his First District and appears to have generally held his district
court terns as scheduled, although he was sometimes late in arriving for
them.

He had 72 district court terms scheduled, of which 17 were federal

and 55 territorial.

He also held a federal and territorial district court
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term in the Third District at Pembina for Judge French.

Six cases from

hi:; first District were appealed to the Dakota Supreme Court of which
three were unanimously affirmed, two unanimously reversed, and one struck
'"rom the Calendar.

He attended all of the eight regular Supreme Court

terms, one adjourned term, one special term, and one special session for
a total of 72 days of which on 12 no business was conducted and one was a
holiday.

He was not absent on any of the days.

He participated in all

36 decisions made by the Supreme Court during this frontier period.

Eight

of the decisions were unanimous affirmances, one of which also included
the denial of a writ of habeas corpus.

Five decisions were unanimous re

versals, one was a unanimous continuance, one was a majority Court con
tinuance, 13 were by-the-Court continuances, five were by-the-Court dis
missals, and three were by-the-Court struck from the Calendar decisions.
Kidder presented three of the six Court opinions which were published.
He was also present for the four affirmances and three reversals for which
no known Court opinions were presented or published.
Associate Justice Gleason appears to have had a reputation as a
fairly good judge, but he also was an unscrupulous person.

He did i.-'c

live in his Third District, though he did live at Yankton when he was in
the Territory.

He had six district court terms scheduled of which three

were federal and three territorial.

He convened them as scheduled, but

he did not have much court business. He also held a 15 day federal and
territorial district court term at Yankton as scheduled for Judge Bartlett
and handled at least eight federal cases.

None of his cases from the

Third or the Second Districts were appealed to the Dakota Supreme. Court,
but there were not very many to begin with in the Third District.

He

attended one regular term of the Supreme Court and cue special term for

291

a total or 12 days.

He was not absent for any Court days.
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Associate Justice Boyle appears to have had a reputation as a
fairly good judge, but he had previously been referred to as a corrupt
and incompetent official as the Register of the United States Land Office
cit Vermillion.

He did no£ live in His THird District! during Inis first

year on the bench but lived at his Vermillion home.
however, he moved to his District at Bon Homme.

After about a year,

He should be credited

for being the only judge to have lived in the Third District during this
frontier period.

He had 11 terms of district court scheduled of which

five were federal and six territorial.

He appears to have held all of

his district court terms as scheduled.

For example, he held his regular

1868 September Term at Bon Homme as scheduled for three weeks.

None of

his district court cases were appealed to the Dakota Supreme Court.

He

attended three regular terms and one special session of the Dakota Supreme
Court for a total of 19 days of which there was no business on five.
was absent for three days.
and dissented once.

He

He participated in five Supreme Court decisions

Three of the five decisions were unanimous affirm

ances, one was a unanimous continuance, one was a by-the-Court dismissal,
and the dissent was a continuance.

Boyle presented none of the three

Court opinions presented while he was on the Court.

11?

Chief Justice French had onLy a poor-to-fair reputation as a judge,
and he was greatly disliked by many people in Dakota--especially those
members of the Yankton Oligarchy who had investments in Bon Homme and
members of its Moody faction.

When he was Judge of the Second District,

he lived in his district at Yankton.

He did not live in his Third Dis

trict when he was its judge; however, instead, he appears to have continued
ro live at Yank ten or perhaps in Illinois.

While he was Judge of the
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Second District, he had 19 district court terms scheduled of which four
were federal and 15 territorial.

lie held at least eight regular terms

plus live special terms as scheduled lor a total of at leas 83 days and
handled at least 39 federal cases (28 new and 11 continuances).

Five of

his Second District Court cases were appealed to the Dakota Supreme Court,
of which one was unanimously affirmed, one unanimously reversed, one dis
missed, and two were struck from the Calendar.

While he was Judge of the

Third District, he had 10 district court terms scheduled of which four
were federal and six territorial.
uled.

He held at least six of them as sched

And for two of them Judge Kiuder held them for him while he was on

a leave of absence.
Judge Brookings.

Judge French also held one term at Bon Homme for

None of these other cases handled by Judge French were

appealed to the Supreme Court.

Chief Justice French attended four regular

terms and one adjourned term of the Dakota Supreme Court for a total of 35
days present and three days absent.
six of those days.

There was no business conducted on

He participated in all 30 of its decisions while he

was on the bench, four of these decisions were unanimous affirmances, one
also included the denial of a writ of habeas corpus, five were unanimous
reversals, four were by-the-Court dismissals, three were by-the-Court
struck-from-the-Calendar decisions, and 13 were by-the-Court continuances.
Chief Justice French presented none of the three Court opinions presented
while he was on t-hp Court.

He was also present for the four affirmances

and three reversals for which no known Court opinions were presented or
published.114
Although he was an unscrupulous person and disliked intensely by
his enemies, Associate Justice Brookings probably was a fairly good judge
and should be rated as the second best of the 10 judges appointed for
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Dakota by the federal government during this frontier period.
was Judge of the Third District, he did not live in it.
at Yankton where his home was located.

When he

Rather, he lived

Thus, when he became Judge of the

Second District he was already living in his District.

While he was Judge

of the Third District, he had 15 district court terms scheduled of which
four were federal and 11 territorial.
of his regular terms as scheduled.

It appears he may have held all

He also held one special district

court session for Judge French at Yankton.

None of the cases he handled

during this time were appealed to the Dakota Supreme Court.

While he was

Judge of the Second District, he had 30 district court terms scheduled of
which five were federal and 25 territorial.

He held at least 10 regular,

two adjourned, and three special district court terras at Yankton for a
total of at least 160 days and handled at least 106 federal cases (80 new
and 26 continuances) plus at least 124 territorial cases (104 new and 20
continuances).

He also held at least one regular term at Bon Homme.

Eight

of his Second District Court cases (all from Yankton) were appealed to the
Dakota Supreme Court.

Three of these were unanimously affirmed, one was

unanimously reversed, two were dismissed, and two were continued on into
the Shannon Court where they were unanimously affirmed.

Associate Justice

Brookings attended four regular terms and or.e adjourned term of the Dakota
Supreme Court for a total of 38 days present and none absent.
ioated in 29 nf its 30 decisions while he was on the bench.

He particOf these

cases, five were unanimous affirmances, one of which also included the
denial of a writ of habeas corpus, five were unanimous reversals, four
were by-the-Court dismissals, three were by-the-Court struck-from-theCalendar decisions, and 12 were by-the-Court continuances.

He presented

two of the three Court opinions presented while he was on the Court, but
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for some unknown reason they were not published.

He was also present for

the four affirmances and three reversals for which no known Court opinions
were presented or published.
Altogether,

the Dakota courts did not have a very good reputation

--especially during this frontier period.

The judges were appointed for

tenures of only four years under the corrupt federal spoils system.

Be

sides this, they could be removed from office for any reason and could be
pressured by political influences.

Colonel Lounsberry claimed that during

the pioneer stage of the Dakota judicial system "there was a feeling that
the courts did not amount to much anyway.

when it was disappointed

over a French Court ruling concerning public printing, the Dakota Herald
on January 21, 1873, claimed "the Courts of the Territory are recognized
as the most inferior m

the entire Northwest."

Herald further claimed the French Court was " . . .
lating Judiciary,

..."

lift

On April 1, 1873, the
a corrupt and vacil-

Howard Lamar also claimed the territorial
119

judiciary was in a sad state during the first part of 1873.

This was

the time when the tenures of the Justices of the French Court were ex
piring and their political enemies were successfully engaged in preventing
the reappointment of Justices French and Brookings but failed to unseat
T
.
120
Justice Kidder.
In summary, although the reputation of the judges varied from
poor to good, their performances on the bench indicate they were from
at least fair to good judges.

The best judge probably was Chief Justice

Bartlett, the second best Associate Justice Brookings, and the third best
Associate Justice Kidder.

Judges Williston and Williams as well as Judge

French probably were the least effective judges, with Judges Williston
and Williams worse than their reputations and Judge French better than
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his reputation.

The performances of Judges Bliss, Bartlett, Kidder, Ciea-

son, Boyle, and Brookings appear to have been about the same as their
reputations.

And as a whole, the courts of this frontier period had

bad reputations, but their performances appear to indicate that this
charge was motivated by political partisanship as much as by anything.
In conclusion, as a whole, the Dakota judiciary had a bad repu
tation during this frontier period, but considering the circumstances
under which it was operating and the performance of its judges on the
bench, it appears the reputation was not entirely justified.

Although

the judicial system gained a national reputation as being very expensive
in conducting its business, it did conduct that business.

In comparison,

for example, in New Mexico Territory, with one or two exceptions, no courts
were held in its two southern districts for a period of seven years in the
1860's.

121

In Dakota Territory, the work-load of the courts was directly

related to the rate of territorial growth--economic development and pop
ulation increase.

Generally speaking, the frontier periods of the judi

cial systems in the territories of New Mexico, Colorado, Montana, and
Wyoming were similar to the one of Dakota Territory.

There were few cases

in the early days of their existenc.e--especially their supreme courts.
These other territories also had their examples of excessive expenses,
tardy or absent judges, ineffective judges, and politically motivated
reputations.

Similar to Dakota judges, however, generally, the perform-

ance of their judges was acceptable.'u‘'*
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CHAPTER VI

CONCLUSION

In retrospect, Dakota's creation was almost an inevitable thing.
It was part of an expansion that had evolved since the Northwest Ordinance
of 1787.

The territorial system consisted of three segments--economic,

political, and judicial.
as well as to t■’

They each were intricately iciated to each other

^ivual scene.

Outside economic and political interests

controlled each of these three segments.
itive.

The territorial economy was prim

It became largely dependent upon federal expenditures--especially

in southeastern Dakota--although this area was developing into a diversi
fied agricultural region.

The Indians were used as a source of patronage,

contracts, and markets which in turn became sources of fraud and corrup
tion.

The territorial political system became controlled absolutely by

the Yankton Oligarchy for its outside masters through its business-through
-government monopolistic control.

The frontier political personalism

changed to sectionalism with the arrival of the Northern Pacific at Bis
marck, the development of the northern Dakota bonanza wheat farms, and the
arrival of the Black Hills gold rush--all of which ended the absolute
control of the Yankton Oligarchy.
One of the basic reasons for Dakota's creation was to provide
federal protection' and law for an orderly development of the area.

The

territorial system provided the framework which allowed such development
to occur.

The judicial segment administered the laws of the system as
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well as acting as a referee and arbiter within it.

Thus, the economic

and political realities of the territorial and national scenes were to
be reflected in the Dakota judicial system.
Although there is no continuity as such in the development of
codes and la^ from antiquity to the territorial days of Dakota, the roots
of the Anglo-American judicial and legal systems lay deep in Western Civ
ilization.

The territorial judicial system was a segment of the federal

judicial system.

They had evolved from at least Continental European,

English, and Colonial American evolutionary judicial developments.

This

system was controlled by the aristocracy of wealth, property, vested inter
ests, and power for the protection and benefit of the aristocracy.
The law used by this system is Anglo-American.

The Anglo-American

Legal System is based primarily upon the English Common law with the ex
ception of Spanish and French Civil law influences in those states whose
areas were formerly administered by Spain and France.

As Pound has in

dicated, in the history of Anglo-American law there had been successive
borrowings, adaptations, and influences from numerous sources.

These

sources can be traced from the beginnings of recorded history in ancient
Mesopotamia, Egypt, and Crete through Hebrew Mosaic law, Persian law,
Greek law, Roman law, Graeco-Roman law, Jewish (Hebrew) law, Christianity,
Canon law, law merchant, Feudal law, English Common law, Romanized Medieval
law, and Romanized Civil law, as well as Scholasticism, Puritanism, and
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legal development process, the law was inextricably intertwined with re
ligion, ethics, philosophy, economics, and politics.

The Legislative

Reform Movement eventually brought about the codification of the New York
Common law by Field.

His New York codes were adopted by Dakota and were

309

revised to meet territorial conditions.

Thus, all of this background of

the Anglo-American lep.al and judicial, systems had prepared a base from
which flic Dakota judicial system could operate and its court structure
could build upon.
During Dakota's frontier period (1861-1873), the framework of the
territorial court structure was established by the 1861 Organic Act, Con
gress, and the Assembly.

This framework was then expanded and filled in

by the territorial governor, Assembly, and Dakota Supreme Court.

At first,

there were the Supreme Court, district courts, probate courts, and justices
of the peace courts.

Then, there were added the United States Bankruptcy

Court, Dakota Impeachment Court, and, outside of the territorial judicial
system but within the boundaries of Dakota, the provisional miner's courts
in the areas of Montana and Wyoming, the provisional police and superior
courts of the towns along the right of way of the Union Pacific Railroad,
and the Sioux Indian courts.

The Supreme Court was the Dakota Supreme

Court as well as acting in the capacity of a United States Circuit Court,
except for not having any original jurisdiction.

The district courts had

two sides--oiie was a Dakota District Court in and for each organized county
and the other was the United States District Court in and for Dakota Terri
tory which sat at one designated place in each of the three territorial
judicial districts.

The federal side of the district courts had federal

jurisdiction throughout the entire Territory, while the territorial side
had only territorial jurisdiction within ceded Indian land.

Together,

the chief justice and the two associate justices composed the Dakota Su
preme Court; and individually, each was a district judge assigned to one
of the three territorial judicial districts who sat on both sides of his
district court exercising both federal and territorial jurisdiction.

310

The framework of the court structure consisted of the various
courts, their jurisdiction, their rules of practice, the appeal process,
the judicial district boundaries, and the times and places for holding
the court terms. Authorized courts were not provided for three populated
areas.

They were:

(1) the Montana area from 1862 to 1863,

(2) the Red

River Valley from 1861 to 1871, and (3) the Wyoming area from 1865 to 1868.
Dakota ancillary judicial institutions included the legal profession,
county and city jails, but no prisons or mental hospitals.

The United

States Prison at Detroit, Michigan, and the Iowa State Prison at Fort
Madison were used for convicts from Dakota.
provided for the Territory.

Thus, a court structure was

This structure was a framework within which

the court pp sonnel could function in order to administer the federal and
territorial laws which allowed orderly development and growth within the
Territory.
The Dakota court personnel consisted of federally-appointed jus
tices, attorneys, marshals, provost marshals, and registers in bankruptcy,
as well as Supreme Court, district court, and county and local level court
personnel.

The federally-appointed personnel originally came from the East,

Midwest, and Border States, as well as Dakota itself.
and abilities of the justices covered a wide spectrum.

The characteristics
The justices ranged

from New England aristocrats to Southern aristocrats as well as self-made
men.

Many of the justices had attended college and most, if not all, had

read law rather than attending law schools.
attorneys.

They all had been practicing

Most of them appear to have been able and prominent lawyers.

At least two of them had previously been judges and one may have been a
justice of the peace.
They were extremely active politically and economically--both

before and during their judgeships.

Their prior political and economic

activity placed them in a position which enabled them to participate in
the federal spoils system, hence their Judgeship appointments.

They were

Protestants and Republicans, as well as speculators in land, townsites,
railroad land grants, railroads, and mining.

There existed clear and

extensive interrelationships between their political and economic affairs.
Four of the justices could be characterized as builders, while five could
be called carpetbaggers.
and economic affairs.

Many of the justices worked together in political

Three of them were candidates for the Congressional

delegateship, as well as a couple for the territorial governorship, while
serving on the Bench.
and interests.

The justices supported corporate and business views

In fact, they represented the outside economic and polit

ical interests which backed their judgeship appointments.
received low salaries.

The justices

This may have been deliberate so they could be

influenced by outside interests.

Under the circumstances, it was hard

for them to be completely objective in their performance on the Bench.
Their service has been characterized as generally reasonable and
acceptable.
Bench.
life.

It appears, however, none distinguished himself on the Dakota

At least three were unscrupulous in their private and political
Some used no liquor or tobacco, while others were accused by their

enemies of being drunkards.

They ranged from quiet, self possessed judges

to ones who were jolly and enjoyed partying.

Some were popular and re

spected as judges, while others were alleged to be corrupt.

Politically

motivated attempts were made to remove some of the judges from the bench
or to prevent their reappointment.

In comparison, during this period

(1861-1873), generally, the federal judges in the territories of New
Mexico, Colorado, Montana, and Wyoming were similar to those m

Dakota.
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The court personnel held the court sessions where they adjudicated
cases brought before them for determination.

With the exception of the

period from 1861 to 1865, the judges Jived in their assigned judicial
districts--except for the Third District.

Generally, from 1861 to 1865,

the regular district court terms were held sometime around their scheduled
dates, and thereafter as scheduled.

The judges were absent relatively

frequent in order to protect their judgeships--especially from 1869 to
1873--and this interrupted some court sessions.

Although the reputations

of the judges varied from poor to good, their performances on the bench
indicate they were from at least fair to good judges.

The best judge

probably was Chief Justice Bartlett, the second best Associate Justice
Brookings, and the third best Associate Justice Kidder.

Judges Williston

and Williams as well as Judge French probably were the least effective
judges, with Judges Williston and Williams worse than their reputations
and Judge French better than his reputation.

The performances of Judges

Bliss, Bartlett, Kidder, Gleason, Boyle, and Brookings appear to have
been about the same as their reputations.
A.s a whole, the courts of this frontier period had bad reputations
but considering the circumstances under which they were operating and the
performances of their judges it appears this charge wa. motivated by polit
ical partisanship as much as by anything else.

Although the judicial sys

tem gained a national reputation as being very expensive in conducting its
business, it did conduct that business--except for the three populated
areas where authorized courts were not provided.

The federal and terri

torial sides of the district courts located at the one designated place
within each of the three territorial judicial districts may have been
held as separate courts, but they generally were in session at the same
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time.

The work-load of the courts was directly related to the rate of

territorial growth--economic development and population increase.

The

basic work of the courts was handling federal and territorial cases-criminal, civil, and admiralty, plus political cases.

The majority of

the federal cases appear to have been criminal in nature, while the terri
torial ones appear to have been mostly civil in nature.

There was not

much court work until 1867 which was mostly criminal in nature.

There

after, there were civil as well as criminal cases--especially on the ter
ritorial side.
Districts.

Most of the court business came from the First and Second

The criminal cases usually concerned liquor, cutting federal

timber, internal revenue laws, larceny, and murder, while the civil cases
usually involved forfeitures, attachments, liquor, contracts, property,
promissory notes, bankruptcies, and family law.

Tnere were also a few

admiralty cases concerning steamboats.
The first district courts were convened about five months after
the. creation of the Territory in 1861.

Between 1861 and 1873, the federal

side of the district court at Yankton convicted 11 defendants out of 140
criminal cases, rendered 29 judgments out of 50 civil cases, and dismissed
four admiralty cases.

The territorial side of that court had little to

do until 1867 when it began handling mostly civil cases.

Between October,

1871, and April, 1873, it returned four convictions out of 10 criminal
cases and rendered 61 judgments out of 95 civil cases.
The Dakota Supreme Court was not organized until 1865 and its
first case was not heard until 1867.
handled 36 cases

In all, between 1867 and 1873, it

(23 new and 13 continuances).

The Supreme Court unan

imously affirmed eight cases, unanimously reversed five, dismissed five,
struck three from the Calendar, denied one writ of habeas corpus, and
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continued 15 cases of which two were continued on into the Shannon Court.
The justices upheld the appealed district court decisions 78 percent of
the time.
admiralty.

Seventeen of the 23 cases were civil, five criminal, and one
The French Court (Justices French, Kidder, and Brookings)

handled all of these except for six (four civil, one criminal, and one
admiralty) which the Bartlett Court (Justices Bartlett, Kidder, and Boyle)
handled.

The justices usually voted the same way.

dissenting vote which was against a continuance.

There was only one
Judge Brookings did

not sit on one case because he had been an attorney for it in the lower
court.

The case was continued due to a divided Court opinion.

There

were 14 unanimous Court decisions, one majority Court decision, and 21
by-the-Court decisions.

Out of the eight affirmances and five reversals,

there were only six known Court opinions presented to the Court of which
two were not published.
seven decisions.

There are no known Court opinions for the other

There was one appeal to the United States Supreme Court

with the results not known.

In this case, however, President Grant com

muted the death sentence to a three year prison term.
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In comparison,
ccrritoricS

of New Mexico, Colorado, Montana, and Wyoming were similar to the one of
Dakota Territory.
The important findings of this study seem to be:

(1) the origins

of the Dakota judicial system in various evolutionary forms can be traced
back at least to England and the Continental European Kingdom of Lombardy,
(2) while there is no continuity as such, the origins of the legal system
used in Dakota can be followed in various evolutionary forms to England
and Rome as well as all the way to the ancient Egyptian and Mesopotamian
civilizations,

(3) the performances of the judges, hence the performance
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of the judicial system, appear to have been better than previously be
lieved,

(4) the bad reputations of the judges and the judicial system

appear to have been motivated more by political partisanship than any
thing else,

(5) four of the judges could be characterized as builders,

while five could be called carpetbaggers,

(&) there were clear and ex

tensive interrelationships between the economic and political affairs
of the judges,

(7) the federal courts had federal jurisdiction throughout

the entire Territory, while the territorial courts only had territorial
jurisdiction within ceded Indian land,

(8) the federal district courts

appear to have handled more criminal than civil or admiralty cases, while
the territorial district courts appear to have handled more civil than
criminal cases,

(9) the Dakota Supreme Court handled more civil than crim

inal or admiralty cases, and (10) the justices of the Supreme Court ail
voted the same way except on two occasions.

APPENDIX I

DAKOTA COUNTY NAMES

Map 3, P* 146:
county 1*'■-Co1e
ft
r* --Clay
11
3* --Yankton
If
4* --Bon Homme
II
5* --Todd
If
6 --Gregory
11
7 --Lincoln
It
8 --Jayne
II
9 --Hutchinson
11
10* --Charles Mix
If
11 --Bruguier
If
12*--Minnehaha
11
13 --Brookings
II
14 --Deuel
II
15 --Sheyenne
II
16 --Stevens
11
17 --Chippewa
11
18* --Kittson

Map 4, P- 148:
county l*--Cole
ft
2*--Clay
11
3*--Yankton
It
4*--Bon Homme
If
5*--Todd
If
6 --Gregory
11
7 --Lincoln
If
8 --Jayne
11
9 --Hutchinson
ff
10*--Charles Mix
M
11 --Bruguier
If
12*--Minnehaha
fl
13 --Brookings
11
14 --Deuel
If
15 --Sheyenne
11
16 --Stevens
If
17 --Chippewa
It
18*--Kittson

Map 5,
county

Map 6, p. 151:
county 1*--Union
11
2* --Clay
11
3*--Yankton
If
4* --Bon Homme
11
5 --Todd
M
6 --Gregory
If
7 --Lincoln
11
8 --Jayne
If
9 --Hutchinson
It
10 --Charles Mix
11
11 ••-Minnehaha
IT
12 --Buffalo
II
13 --Brookings
If
14 --Deuel

Map 7, P. 153:
county l*--Union
11
2*--Clay
11
3*--Yankton
If
4*--Bon Homme
II
5 --Todd
11
6 --Gregory
11
7 --Lincoln
11
8 --Jayne
If
9 --Hutchinson
II
10 --Charles Mix
ff
11 --Minnehaha
11
12 --Buffalo
11
13 --Brookings
II
14 --Deuel
If
15*--Pembina
11
16*--Laramie

Map 8,
county
11
11
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If
It
ff

11
11
If

11
II
If
If
ft

11
11
11

If

11
11
If
fl

11
11
II

11
!1
ff

11
It

11

P- 14£l

l*--Union (Cole}
2*--Clay
3*--Yankton
4*--Bon Homme
5 --Todd
6 --Gregory
7 --Lincoln
8 --Jayne
9 --Hutchinson
10 --Charles Mix
(+ Bruguier}
11 --Minnehaha
12 --Buffalo
13 --Brookings
14 --Deuel

P- .IMl
1*--Union
2*--Clay
3*--Yankton
4*--Bon Homme
5 --Todd
6 --Gregory
7*--Lincoln
8 --Jayne
9 --Hutchinson
10 --Charles Mix
ll*--Minnehaha
12 --Buffalo
13 --Brookings
14 --Deuel
15*--Pembina
16*--Laramie
17*--Carter
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Map 9, P. 157:
county 1 *- -Union
If
2 *- -Clay
11
3*- -Yankton
11
4*- -Bon Homme
11
5 --Todd
11
6 --Gregory
11
7*- -Lincoln
It
8 --Jayne
1!
9 --Hutchinson
11
10 --Charles Mix
11
1 1 *- -Minnehaha
It
12 --Buffalo
11
13 --Brookings
n
14 --Deuel
it
15*- -Pernbina
it
16*- -Laramie
n
17*- -Albany
ii
18*- -Carbon
it
19*- -Carter
Map 12 , P- 164:
county 1 *. -Union
M
2 *- -Clay
If
3 *.--Yankton
II
4*---Bon Homme
ft
5 --Todd
It
6 --Gregory
If
7*---Lincoln
11
8 *---Turner
1.
9* --Hutchinson
tl
10 --Douglas
It
1 1 --Charles Mix
It
12 --Tripp
1!
13 --Meyer
tl
14 --Armstrong
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APPENDIX I I

RULES ADOPTED FOR VARIOUS DISTRICT COURTS IN DAKOTA, 1861-1873

On August 15, 1861, in the United States District Court in and
for Dakota Territory located in the Second Territorial Judicial District
at Yankton, Chief Justice Bliss ordered the adoption of the following 11
rules upon matters under the Constitution and laws of the United States:
RULE ONE (Attorneys).

There shall be but one grade of practi

tioners in this Court and all regular attorneys, counselors, and solic
itors who are admitted to practice as such in the highest court of any
of the states or territories or in a Circuit Court of the United States,
shall on motion, be admitted to practice in this Court, provided, the
Court shall be at liberty to subject the applicant to examination and
reject the application, and provided, the applicant shall in open Court
take an oath to demean himself uprightly as an attorney, and according
to law, and to support the Constitution of the United States.
Original application shall be, by written motion, accompanied
by certificate of study and qualification, by some responsible attorney
of this Court, and the Court shall subject the applicant to examination
either in chambers, or by committee of the bar, and if the applicant be
of the age of twenty one years:

of good moral character, a citizen of

the United States, or has declared his intention to become such, and be
found duly qualified, he shall be admitted to practice in this Court,
upon taking the like oath.
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Attorneys, etc., duly admitted to practice in either of the other
districts of this Territory, shall be treated as attorneys of this Court.
RULE TWO (Competency at the liar).

Any practitioner may, upon

written motion filed by the Attorney of the United States, be disbarred
ror incompetency, want of either of the above qualifications, or for
violation of his official oath.
RULE THREE (Actions).

Actions shall be commenced by filing in

the proper clerk's office, the Declaration or Bill, accompanied by a
Precipe for the proper Writ or Subpeona, which shall be forwith issued
by the clerk.
RULE FOUR (Reply).

If the action or defense shall be founded

on a promissory note, contract, or other instrument of writing, or upon
an account, a copy of the same shall be filed with his pleading by the
party relying thereon.
RULE FIVE (Return).

Original Writs and Subpeonas in Chancery

shall be returnable within 30 days.

Upon them shall be endorsed the name

of the action, the nature of the claim, and if it be for money:

the amount

claimed.
They shall be addressed to the Marshal and shuil be issued in the
name of the President of the United States.

The attestation shall be in

the name of the judge of the proper district, and signed and sealed by the
clerk.

His private seal shall be sufficient until the proper seal be

obtained.
RULE SIX (Service).

When one or more of the defendants are non

residents of the district, process against him or them, may issue to the
proper officer in that district.

When a non-resident of the Territory,

notice of the filing of the Declaration or Bill, with the nature of the
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claim, shall be served upon him or them, personally, or published for six
consecutive weeks in some newspaper published in the district, or of gen
eral circulation therein.

And the rule day for such defendant to appear,

plead answer, or demur, shall be 60 days after the personal notice, or the
last publication.
Nothing in this Rule shall be construed to extend the local juris
diction of this Court.
RULE SEVEN (Pleadings).

Every fortieth day, from the return day

of the Writ shall be a rule day for pleading.

Parties shall be ruled to

plea, answer, or reply, without notice, or entry of special rule.
RULE EIGHT (Copies).

The clerk shall upon application in writing,

furnish the opposite party, or his attorney, a copy of every pleading,
and tax the same in the Bill of Costs.
RULE NINE (Continuances).

Continuances may be granted for cause,

and upon written motion and affidavit.

If the application be for absence

of a material witness, it shall give the name of the witness, and the
second one for such cause, shall state what the party expects to prove
by such witness, when the opposite party shall be at liberty to admit
that the witness would so testify and proceed to trial.
In criminal cases, the attorney for the accused, shall officially
state that he believes that statement sworn to by his client to be true.
RULE TEN (Juries).

The clerk upon order of the Court, shall issue

blank venires for grand and petit jurors, directed to the Marshal, who
shall summon to appear forthwith, 15 good and lawful men, citizens of the
Territory for a grand jury, and 12 like men for a petit jury.
In empaneling grand jurors, the Attorney of the United States
shall be allowed two peremptory challenges, and in empaneling petit
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jurors, two peremptory challenges shall be allowed each side.
In capital cases, a venire shall issue for 36 petit jurors, and
the accused shall be allowed 12 peremptory challenges.
All vacancies in either grand or petit juries shall be filled
by talesmen.
RULE ELEVEN (Clerk's Record).
books, to wit:

The clerk shall keep the following

a Journal, a Civil Record, a Trial Calendar, a Judgment

Docket, and such other memorandum books as convenience may require.
He shall enter daily in the Journal, all orders, verdicts, judg
ments, decrees, and other proceedings of the Court, which enteries shall
be read in open Court and signed by the judge.

Within six months after

the final determination of any cause, he shall make in the proper book
of records, a full record of all the pleadings and proceedings therein,
with the proper recitals.
He shall at every term of Court, enter every cause upon the Final
Calendar, in their proper order, leaving sufficient margin for the minutes
of Court.

He shall also enter every cause upon the Execution Docket,

with full names of the parties, shall enter a minute of the time of filing
all paper, of all proceedings in the case:
Execution:

of the issuing and return of

of the costs of each party, and of the satisfaction of the

Judgment or Decree.
The Index shall contain the name of each party in alphabetical
order, and refer to the book and page of the Final Record, and of the
Execution Docket.
The Journals, Records, Execution Docket, and Index of causes and
proceedings arising under the Constitiution and laws of the United States,
shall be in separate books, from other proceedings.1
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On May 26, 1863, in the United States District Court in and for
Dakota Territory located in the Second Judicial District at Yankton, Chief
Justice Bliss ordered the following additional Rule to be adopted:
Ordered:

That hereafter, in the opinion of the Attorney of the

United States, a grand jury for any term of Court, shall be necessary to
inquire into offences against the laws of the United States, it shall be
his duty within 10 days previous to each term, to file with the clerk, a
written statement to that effect, whereupon it shall be the duty of the
clerk to issue a blank venire, returnable upon the first day of the term.
The clerk shall also issue such subpeonas for witnesses to go
before said grand jury as shall be called for by said Attorney, returnable at the same time.

2

On May 24, 1864, in the United States District Court in and for
Dakota Territory located in the Second Judicial District at Yankton, Chief
Justice Bliss ordered the-*following Rule to be adopted in reference to
business arising under the laws of the United States as a substitute for
Rule Ten adopted on August 15, 1861:
Twenty days before each term of the District Court, it shall be
the duty of the clerk and Marshal to place in a box the names of 100 per
sons, who are electors in the District.

And if the Attorney for the United

States shall file with the clerk a requisition for a grand or petit jury,
as provided by the rules of this Court this day adopted, the clerk shall
in the presence of the Marshal, or a United States Commissioner, draw by
lot from said box, the names of a sufficient number to constitute said
juries.

If a grand jury is required, the first 16 drawn shall constitute

said grand jury, and the clerk shall forthwith issue his venire for their
attendance on the first day of the next term of the Court.
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In empaneling grand juries, the Attorney of the United States
shall be allowed two peremptory challenges.

And in empaneling petit

juries, two peremptory challenges shall be allowed each side.
In capital cases, 36 names shall be draw, from the box for the
petit jury and the accused shall be allowed 12 peremptory challenges.
All vacancies in either grand or petit juries shall be filled by further
drawing from the box, or by talesman as shall be ordered by the Court.
Chief Justice Bliss also ordered the Rule in relation to juries
adopted on May 26, 1863, to be changed to read as follows:
That hereafter, if in the opinion of the Attorney of the United
States, a grand or petit jury for any term of Court shall be necessary
to inquire into offences against the laws of the United States, it shall
be his duty within 10 days previous to each term to file with the clerk
a written statement to that effect.

Whereupon it shall be the duty of
3

the clerk to issue a venire returnable upon the first day of the term.
On July 7, 1865, the Dakota Supreme Court-~Justices Bartlett,
Kidder, and Gleason--adopted the following three rules:
RULE ONE.

No less than sixteen (16) nor more than twenty four

(24) men shall be drawn for a petit jury, except in capital offences,
in which case thirty six (36) jurors shall be summoned for the panel.
RULE TWO.

In all civil cases for trial in the district courts

of this Territory, the summons shall be served at least twenty days be
fore the first day of the next ensuing term.
RULE THREE.

In all felonies and misdemeanors, and in all cases

of a lesser grade than capital offences, ten (10) peremptory challenges
shall be allowed to the defendant, and two (2) to the Government.
In capital cases twenty (20) peremptory challenges shall be allowed
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to the defendant, and five (5) to the Government.'1
On October 21, 1872, in the United Staten District Court in and
for Dakota Territory located in the Second Judicial District at Yankton,
Associate Justice Brookings ordered the adoption of the following rule:
Ordered by the Court:

That when attorneys shall want papers or

the files of this Court, they shall pay the clerk .25 cents, and give
receipt for said papers.-’

FOOTNOTES

Kansas City, Missouri, Regional Archives, National Archives and
Records Service, "Second Judicial District: Dakota Territorial Court
Journal, August Term, 1861--- September Term, 1873," Dakota Territorial
Court Records, 1861-1890, Reel 1, pp. 5-7 (Hereinafter referred to as
"Second District Court Journal, 1861-1873").
2Ibid., p. 34.
^Ibid., pp. 63-64.
^Grand Forks, North Dakota, Chester Fritz Library, Orin G. Libby
Manuscript Collection, "Dakota Territorial Supreme Court Journal, June
Term, 1862--- February Term, 1885," Dakota Territorial Records, 1861-1889,
Reel 8, p. 7.
-’"Second District Court Journal, 1861-1873," p. 539.
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APPENDIX I I I

DAKOTA'S FEDERALLY-APPOINTED JUDGES

Year

District I

District II

District III

1861

Williston

Bliss

Williams

1862

Williston

Bliss

Williams

1863

Williston

Bliss

Williams

1864

Will iston/Bartlett

Bliss

Williams

1865

Bartlett/Kidder

Bartlett

Williams/Gleason

1866

Kidder

Bartlett

Gleason/Boyle

1867

Kidder

Bartlett

Boyle

1868

Kidder

Bartlett

Boyle

1869

Kidder

Bartlett/French

Boyle/Brookings

1870

Kidder

French

Brookings

1871

Kidder

French/Brookings

Brookings/French

1872

Kidder

Brookings

French

1873

Kidder

Brookings/Barnes

French/Shannon

APPENDIX IV

BIOGRAPHIES OF DAKOTA FEDERAL JUDGES, 1861-1873

PHILEMON BLISS was born in North Canton, Connecticut, on July 28,
1813.

Both of his parents, Asahel and Lydia (Griswold) Bliss were descend

ants of early Puritans.

His earliest ancester in America was Thomas Bliss

who had come to Braintree, Massachusetts, in 1636 from Belstone, Devon
shire, England.

He moved to Hartford, Connecticut, in 1639.

From him

and his wife, Margaret Lawrence, the ancestry descended through Nathaniel
and Catharine Chapin, Samuel and Sarah Stebbins, Ebenezer and Sarah Colton,
Ebenezer and Sarah Cooley*' and Ebenezer and Lucinda Wilds--Philemon Bliss'
grandparents.
in 1821.

Judge Bliss and his parents moved to Whitestown, New York,

There, he attended the Fairfield Academy and the Oneida Insitute.

Lack of funds forced him to withdraw from Hamilton College during his
sophmore year.

He then completed a year of college at Oneida Institute.

In 1833, he began to study law in Theodore Sill's law office at Whitesboro,
New York.

A bronchial and pulmonary weakness cut short his legal training

because he had to find a better climate in which to live.

The next six

years were spent traveling in the Middle West where, from time to time,
he taught school or resumed his law studies.

He was admitted to the Ohio

Bar in 1840 and began practicing law at Cuyahoga Falls, Ohio.
his practice to Elyria, Ohio, in 1841.

He moved

On November 16, 1843, he married

Martha Thorpe (or Sharp) of Wayne County, Indiana, at Louisville, Kentucky.
They had three children--William Henry, Edwin Ward, and Florence Bliss
328
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who married Judson Lyon.
Judge Bliss was a Congregationalist, Federalist, Whig, Free Soiler,
Abolitionist, and Radical Republican.
anti-state-sovereignty views.

He held strong anti-slavery and

In 1844, he campaigned for Henry Clay.

In

1848, the Ohio Legislature selected him to be President Judge of the Ohio
Fourteenth Judicial District.

He held that position until 1852.

from this District, he was an Ohio Congressman from 1855 to 1859.

Elected
He

actively worked for the success for the Republican Party in the 1856 and
1860 national elections.
In 1861, he was appointed Chief Justice of the Dakota Supreme
Court from which he resigned in 1864 and moved to St. Joseph, Missouri.
He became editor of the St. Joe Union, practiced law, and became a prom
inent Missouri attorney and jurist.

He became a probate judge and a mem

ber of the Buchanan County court court.
a curator of the University of Missouri.

In 1867, he was appointed to be
H-» held that position until 1872

and took an active part in its reorganization.

In 1868, he was elected

as a Radical Republican to a four-year term as an Associate Justice of the
Missouri Supreme Court.

The Democrats ended his political career in 1872.

He was a founder of the University of Missouri School of Law in 1872.

In

that year, he was appointed Dean and Professor of Law of that School.

He

held those two positions until his death at St. Paul, Minnesota, on August
25, 1889.

He was the author of Treatise Upon the Law of Pleading Under

the Codes of Civil Procedure (1870)--which for many years was used nation
ally as a textbook--and Of Sovereignty (1885), in which he discussed
"Sovereignty" and its application to the federal state.

The University

of Missouri had conferred an honorary LL.D. degree upon him.
buried in the Columbia Cemetary, Columbia, Missouri.1

He was
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LORENZO PARSONS WILLISTON was b o m in August, 1815, at Binghampton,
New York.

He studied law under Judge Horace Williston--his father--of

Athens, Pennsylavania,

At the age of 21, he was admitted to the bar.

In

order to make a special study of the New York State laws, he then went to
that state.

In 1843, he returned to Wellsboro, Pennsylvania, and became

associated with S. F. Wilson in the practice of law.
Murphey on April 29, 1847.

He married Martha

She was the eldest daughter of Doctor John and

Cynthia Murphey of Wellsboro, Pennsylvania.
six children--four daughters and two sons.

The Judge and his wife had
He was elected in 1856 to the

Pennsylvania Legislature's lower house and served there unti'. 1860.
held strong anti-slavery views.

He

During a session of the Pennsylvania

Legislature at Harrisburg, when he was a member, he obtained the release
of Daniel Webster--an arrested run-away slave.

He actively worked for the

success of the Republican Party in the 1856 and 1860 national elections.
He was appointed Associate Justice of the Dakota Supreme Court in 1861.
He was transferred to the Montana Supreme Court in 1864 as an Associate
Justice.

He arrived in Montana around October, 1864, was assigned to the

Montana Second Judicial District, and opened his district court at Bannack
--where he lived.
tana Assembly.

In December, he swore in the members of the first Mon

In 1867, he was transferred to the judicial district which

consisted of the counties of Deer Lodge, Beaver Head, and Missoula.
then moved to Deer Lodge from Bannack.

He

He remained on the Montana Bench

until 1868 when he returned to Pennsylvania, settled at Towanda, and re
sumed the practice of law.

He lived there for three „■cars when he returned

to Wellsboro where ha practiced law until his death on May 22, 1887.

2

ALLEN A. BURTON was a prominent Kentucky attorney who was appointed
Associate Justice of the Dakota Supreme Court in 1861, but refused to
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cept his appointment.

Instead, he accepted the appointment on May 29,

(61, as Minister Resident to the Republic of Columbia where he remained
iti1 1867.3
JOSEPH LANIER WILLIAMS was born near Knoxville, Knox County, Ten:ssee, on October 23, 1810.
.lliams.

He was the son of John and Melinda (White)

His father had been born in Surry County, North Carolina, on

muary 29, 1778, and was the son of Joseph and Rebecca (Lanier) Williams.
-S father had studied law in Salisbury, North Carolina, and was admitted
) the Bar of Knox County, Tennessee, in 1803, and began practicing law
: Knoxville, Tennessee.

His father became a Colonel in the East Tennessee

mnted Volunteers as well as the United States Infantry.
’came a United States Senator from Tennessee.

His father also

Judge Williams completed

reparatory studies, attended the University of East Tennessee, and the
lited States Military Academy.
ither.

He then studied law--perhaps with his

He was admitted to the Tennessee Bar and began practicing law

: Knoxville, Tennessee.
lildren:

He and his wife, Melinda, had at least four

Charles, Joseph L. H. , Bradbury, and Medora.

member of the Knoxville First Presbyterian Church.

He may have been

He was elected as

Whig to the United States House of Representatives and served from 1837
5 184-3.

He was an unsuccessful candidate for renomination in 1842.

len practiced law in Washington, D. C.

The 1850 census for Knox County,

mnessee, listed Joseph Williams as worth $200,000.
jpointed

He

In 1861, he was

to be an Associate Justice of the Dakota Supreme Court.

ibruary 16, 1865, he was superseded on the Dakota Bench.

On

He died on

icember 14, 1865, at Knoxville, Tennessee, and was buried there in the
id Grey Cemetery.

4

ARA BARTLETT had spent his childhood in Pennsylvania.

He settled
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on September 10, 1853, at Kankakee, Illinois.

He was the first attorney

to practice there.

He opened his law office upstairs in the freight house

of the I.C.R.R.Co.

He had been repeatedly elected Justice of the Kankakee

Police Court, had once been elected Mayor of Kankakee, for several years
had been a Master in Chancery, and had been for a long time Judge of the
County Court there.

He had been an active member of the Republican Party

ever since it was first organized in 1854.

He was married and had at

least one daughter--May--who later married Joseph Adams Smith of Kansas.
In 1864, he was appointed to be an Associate Justice of the Dakota Supreme
Court.

In 1865, he was promoted to be Chief Justice of the Dakota Supreme

Court, where he served until 1869.
After leaving the Dakota Supreme Court, Judge Bartlett continued
to live at Yankton, Dakota, where he resumed the practice of law.

He

continued his land and railroad speculation and became overtly active
in Dakota politics.
affairs.

He also continued to be. active in Dakota religious

In 1872, he was an unsuccessful candidate for Dakota's Congres

sional Delegate.

In 1873, he moved to Clinton, Dewitt County, Illinois.

In 1875, he was living in Pennsylvania.
at Yankton, Dakota, later that year.
Kansas.

He resumed the practice of law

In 1880, he was living at Oxford,

In 1884, he was still living in Kansas.^
WILLIAM E. GLEASON was a Southern aristocrat from Baltimore, Mary

land.
tion.6

He apparently was well educated--which included a fine legal educa
He was a Radical Republican.

In 1861, he was appointed United

States District Attorney for Dakota and moved to Yankton.
involved in territorial politics and wort
gainst Governor Jayne.
186;.

He became deeply

. with Chief Justice Bliss a-

He officially held his Federal Attorney post until

He, however, was absent from the Territory for about a year prior
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to his appointment as Associate Justice of the Dakota Supreme Court in
1865.

He resigned in 1866 when he was appointed United States Consul at

Bordeaux, Frtnce.
ship.

In 1875, he was appointed to another over-seas consul

By 1878, he had returned to Baltimore, Maryland, and resumed the

practice of law.

In 1880, he was convicted of perjury by the Baltimore

Supreme Court and disbarred from practicing law before the courts of that
city.

In 1886, he was a United States officer of some kind in Maryland.

He appears to have died sometime between 1886 and 1889.^
JEFFERSON PARISH KIDDER was b o m at Braintree, Orange County,
Vermont, evidently on June 4, 1815.

His father, Lyman Kidder, was one

of the most prominent citizens of his community in which he lived for
about 70 years.

His father also was a member of the Vermont Legislature

14 times, a member of several Vermont constitutional conventions, a deacon
in his church, a wealthy farmer, and a Jeffersonian Democrat in politics.
His mother had been a Miss Parish who was a member of a prominent Vermont
family from the adjoining town of Randolph.
of nine children, three of whom were sons.
a farmer and attended district schools.

Judge Kidder was the youngest
As a boy, he was trained to be

By the age of 15, he had acquired

a good common school education, had begun teaching school during the winter
had started attending the spring and fall terms of the Orange County Gram
mar School on Randolph Hill, and had assisted with the farming duties
during the summer.

In 1837, he became an advanced student at the Norwich

Military Academy in Norwich, Vermont.

While there, he was under the di

rection of Captain Alden Partridge and received a thorough classical,
literary, scientific, and military education.

,;e became a part-time tutor

for the Academy while he was still a student and graduated wi *-'n high honors
Immediately after graduating, he began studying law in the office of L. B.
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Peck at Montpelier, Vermont.

In 1839, Judge Kidder was admitted to the

practice of law in Vermont at the Orange County Bar by Judge Collamer
("later, United States Senator from Vermont) and began practicing in his
home town.

That same year, he married Miss Mary A. Stockwell, the daughter

of Mr. and Mrs. Joshua Stockwell of Cornwall, Vermont.

Judge and Mrs.

Kidder had two sons and one daughter.
There were few clients and Judge Kidder spent much of the next
three years traveling in the western states and territories searching
for a permanent place to settle.

He returned to Braintree, however, and

began working in earnest at his profession.

Thereafter, he became the

acknowledged leader of his county's bar and one of Vermont's most prom
inent attorneys.

He was

tions in 1843 and 1847.

a member of the Vermont

Constitutional Conven

In 1843, he was elected

State's Attorney for

his county, and was thereafter re-elected four times to that office.
1848, he moved to West Randolph, Vermont.

In

In 1847, he had been elected

State Senator from Orange County and was re-elected again at the next
election.

In 1848, he received a Masters of Arts degree from the Univer

sity of Vermont.

In 1850, he was the Vermont Democratic Party's candidate

for Congress, but was defeated by his Whig opponent.

In 1852, he was an

unsuccessful Democratic candidate for Lieutenant Governor.

The following

year, however, he was the successful candidate for that position, who was
also the State Senate's presiding officer.

During most of his term as

Lieutenant Governor, Governor Robinson was ill and Judge Kidder became
acting Governor of Vermont.

In 1856, he was one of Vermont's Democratic

delegates-at-large to the Democratic National Presidential Convention at
Cincinati and with the balance of his delegation attempted to secure the
re-nomination of Franklin Pierce.

H ls second choice was Stephen A.
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Douglas, who was then a close and confiding friend of Judge Kidder, and
who remained so for the remainder of his life.
In 1857, allegedly in order to fulfill a long desired ambition
to locate in a Western state, Judge Kidder moved to St. Paul, Minnesota,
where he became a practicing attorney and a Democratic politician.

In

1858, he became one of the original members of the Dakota Land Company.
That Company sent him to Sioux Falls in September, 1859, to become the
Dakota Squatter Government's pre-arranged provisional Congressional Dele
gate as the result of their fraudulent election.

Judge Kidder received

their alleged delegateship, returned to St. Paul, and evidently did not
return to Dakota again until 1865.

In 1860, he had been elected as a

Democrat by two votes to the Minnesota State Senate, but the election
results were contested and he lost.

He became a War Democrat and was

elected to the Minnesota Legislature in 1861, 1863, and 1864.

During

an 1863 Legislative session, the Democrats and Republicans were so evenly
divided that he held the deciding vote as a War Democrat.

A deadlock

was broken by him then when he voted for Alexander Ramsey, the Republican
candidate for the United States Senate.

At that time, he became a Stal

wart Republican which he remained for the rest of his life.

During 1864,

he ran as a Republican for district judge at St. Paul, but lost the elec
tion by about 400 votes.
In 1865, he was appointed to be an Associate Justice of the Dakota
Supreme Court.

He was reappointed in 1869 and 1873.

In 1874. he resigned

his judgeship when he was elected as a Republican to be Dakota's Congres
sional Delegate.
in 1878.

He was re-elected in 1876.

But, failed to be renominated

In 1879, he wad again appointed to be an Associate Justice of

the Dakota Supreme Court

In 1883, he was re-appointed.

He died at St.
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Minnesota, on October 2, 1883, and was burled in the St. Paul Oakland
Q
Cemetary.
JOHN WELLES BOYLE was born in Pennsylvania in 1826.

He was of

Hiberno-Geraanic extraction and his ancestors included both Teutons and
Celts (Irish).

His grandfather had settled in Pennsylvania prior to the

American Revolution.

His father was born in Alleghany County, near Pitts

burg, during the final year of President Washington's Administration.

He

later settled on a farm in Washington County and continued to live there
for the remainder of his life.

Judge Boyle had seven brothers.

He re

ceived his first formal education in a log school-house located on his
father's farm.

From the age of seven to 18, he regularly attended the

Sabbath School that was taught in the first old School Church established
west of the Alleghany Mountains.
to prepare for college.

While doing his farm chores, he managed

And against his father's wishes, he enrolled in

Jefferson College when it was under the direction of Matthew Brown, D.D.,
and graduated from there under the presidency of Robert J. Breckinridge.
He sustained himself both in college and while studying law.
ing law, he maintained himself by teaching school.
law studies, he was admitted to the bar.

While read

After completing his

He was a self-made man.

In 1850, when Judge Boyle was 24 years old, he crossed the Con
tinent with an ox-team and settled at Sacramento, California, where he
practiced law.

In 1853, he returned to Pennsylvania.

to western Texas where he married and practiced law.

In 1854, he migrated
During 1858, he

moved from there to central Iowa, in its Des Moines district, where he
practiced law.

And in 1860, he moved to Vermillion, Clay County, Dakota,

where he practiced law, taught school, farmed, organized the first Sabbath
School in Dakota, engaged in land and railroad speculation, and entered
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lodge Boyle had been a Douglas Democrat.
had become a very active Republics. .
the 1862 Dakota Assembly.

By 1861, however, he

lie was elected to the Council of

He was the leader of an unsuccessful attempt

to locate the territorial capital at Vermillion.

He became an incorpor

ator of the Missouri & Niobrara Valley Railroad Company.
to the Council of the 1862-63 Assembly.

He was re-elected

He became charter members of the

Dakota Agricultural Society and the Dakota Historical Society.

In 1863,

he was a member of the Dakota Republican Party's central committee and
was appointed Receiver of the United States Land Office at Vermillion.
In 1864, he was a delegate to the National Republican and Union Party's
Presidential Convention.

He supported Doctor Burleigh's successful Con-

gressional Delegate campaign.
County School.

He was elected Superintendent of the Clay

He was admitted to the Dakota Supreme Court Bar in 1865.

In 1866, he became an incorporator of the Dakota & Northwestern Railroad
Company.

He was also appointed Associate Justice of the Dakota Supreme

Court that year.

Bench.

In April, 1869, President Grant removed Judge Boyle from the Dakota
'
In June, he went to Washington, D. C., to unsuccessfully see the

President about an appointment.
Iowa.

In 1871, he was living at Garden C-rove,

He became a Temperance leader there,

Presbyterian ministry.

he evidently entered the

In 1879, he may have become an Indian agent at

Union Agency in the Indian Territory (Oklahoma).

Apparently, he died

9
in Oklahoma around 1900.
GEORGE WASHINGTON FRENCH was born in Thomaston, Maine, on August
11, 1823.

He was the son of Doctor Jacob K. and Mary (Jenks) French,

father had been born in Andover, Massachusetts, in July, 1776, and had

His
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studied medicine with Doctor Jacob Kittredge of Brookfield, Massachusetts.
In 1803, he moved to Thomas ton, Maine, where he practiced medic' le.
French was his youngest son of four daughters and three sons.

Judge

After com

pleting his public school education in Thomaston, the Judge became a
cabinet-maker, a trade which he continued for several years.

He later

studied law in the law office of John Ruggles of Thomaston, who had been
a Justice of the Maine Supreme Court (1831-1834) and a Democratic United
States Senator from Maine (1833-1841).

Judge French was admitted to the

Lincoln (Knox) County Bar and practiced law at Thomaston.
Harriet T. Palmer of Rock, Maine, on June 6, 1850.
one son--Ralph H.

He married

They had at least

The Judge may have become a justice of the peace and

a county clerk at Thomaston.

He was a deputy collector of customs for

the port of Thomaston.
In 1869, he was appointed Chief Justice of the Dakota Supreme
Court where he served until 1873.
successful.

His attempted reappointment was un

He returned to Thomaston, Maine, from Yankton, Dakota.

In

1875, he was appointed Secretary of Wyoming Territory where he served
until 1879.
of law.

He returned to Thomaston, Maine, and resumed the practice

In 1887, he was still living at Thomaston, but, while spending

the winter at Orlando, Florida, he died on December 8, 1887.

He was

ll 0

buried at Thomaston, Maine."

WILMOT WOOD BROOKINGS was born near Woolwich, Lincoln County,
Maine, on a farm situated at the head of Brookings Bay, one of the many
inlets of the Atlantic Ocean.
October, 1830.

His date of birth evidently was during

His great grandfather, who was of English ancestry, was

one of the early settlers of Woolwich and lost his life in the French
and Indian War.

The Judge was the tenth child of a farmer.

His boyhood

339

was passed on the farm with the exception of several fishing and sea voy
ages which were made between the ages of 13 and 18.
both died before he was 13.

His father and mother

lie prepared for college at the Bangor Theo

logical Seminary, under the guidance of Reverend C. H. Wheeler.
he entered Bowdoin College at Brunswick, Maine.
a Master's Degree.

In 1851,

He graduated and received

He worked his way through school by teaching school

three months out of each college year.
ing was done at Freeport High School.

The greater portion of his teach
After graduating, and while reading

law with Henry Tallman of Bath, Maine, and William Pitt Fessenden and
M. M. Butler of Portland, Maine, he taught one term each at the Liberal
Institute, Litchfield, Maine, and at the North Anson Academy, Maine.

He

became a member of the Cumberland Bar at Portland, Maine, in May, 1857.
On June 29, 1857, he left there for Dubuque, Iowa, with Peleg Tallman of
Bath, Maine, allegedly with the intention of opening a law office there.
After

arriving at Dubuque, he remained for 17 days, became a member

the Town Bar, and became a stockholder

of the Western Town

of

Company,which

had been organized in 1856, and then left for its townsite at Sioux Falls,
Minnesota Territory (Dakota).

He arrived there on August 27, 1857.

Ten days after arriving at Sioux Falls, Judge Brookings became
the Company's managing and financial agent.
brothers, S. D. and E. M. Brookings.

He was soon joined by his

In December, 1857, Minnesota's Gov

ernor

appointed him Big Sioux County's district attorney. On February 2,

1858,

he became crippled for life when he was caught in a blizzard.

of his feet had to be amputated because of being severely frozen.
November.

In

1858, the first Dakota Squatter Assembly selected him to be

President of its Council.
tion.

Both

In 1859, he was again selected for that posi

Upon the death of the provisional governor in September, he became
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acting Governor o£ the Squatter Government.

He became a boomer for Sioux

Fails, a land speculator, and a practicing attorney there, as well as
manager of the Western Town Company's enterprises.
According to Howard Lamar, the establishment of Dakota Territory
was a help in furthering Judge Brookings' plans and fortunes.
and a town were named after him in Dakota.

A county

He continued to live at Sioux

Falls until August, 1862, when he moved to Yankton.

He became a Dakota

boomer, land, railroad, townsite, land grant, and mining speculator, as
well as becoming extrf ...ely active in Dakota politics.
Dakota's most prominent attorneys.
constructor.

He became one of

He also became a building and railroad

In 1862, he became a charter member of the Old Settlers'

Historical Association which was the forerunner of the Dakota Historical
Society of which he also was a charter member.
agent for the Sioux Falls District.

In 1862, he was the census

He was a member of the Council of the

1862, 1862-63, 1867-68, and 1868-69 Assemblies and of the House of the
1863-64, 1864-65, and 1865-66 Assemblies.

He was Speaker of the House of

the 1864-65 Assembly and President of the Council of the 1868-69 Assembly.
During the 1864-65 Assembly, he helped to revise the Dakota Penal Code.
In 1865, he was appointed superintendent and disbursing agent of the Min
nesota, Cheyenne & Black Hills Wagon Road.
been appropriated for it.

Thirty thousand dollars had

He freighted military supplies from Sioux City,

Iowa, to upper Dakota forts under a $30,000 contract.

In 1866, he organ

ized the new Dakota Republican Party and was its unsuccessful candidate
for Congressional Delegate that year.

In 1867, he was president of the

Dakota Grant Club which promoted the General for President.

He was chair

man of the Dakota Republican Party from 1866 to 1869.
In 1869, he was appointed Associate Justice of the Dakota Supreme
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Court where he served until 1873.

A few weeks before his judgeship ap

pointment in April, he was married to Clara A. Carney, daughter of Captain
William Carney o( Dresden, Maine.
unscuccessful.

Ln 18/3, his bid for reappointment was

He was nominated to be an Associate Justice of the Idaho

Supreme Court but was not confirmed or refused to accept it.
to live at Yankton.

He continued his extensive speculative ventures and

remained active in Dakota politics.
Dakota.

He continued

In 1878, he moved to Sioux Falls,

He remained one of the most wealthy, prominent, and influential

men in the Territory.
of Governor of Dakota.

In 1878, he unsuccessfully sought the appointment
In 1881, he became a member of the board of di

rectors of the Chicago, Milwaukee & St. Paul Railroad Company.

In 1882,

he became a Democrat and ran unsuccessfully as the Democratic Party's
candidate for Congressional Delegate.

He was a leader in the southern

Dakota statehood movement and unsuccessfully fought the removal of the
territorial capital from Yankton to Bismarck.
division.

He supported territorial

In 1889, he was considered to be one of the leading contenders

for United States Senator from South Dakota.
Falls when statehood was achieved in 1889.
ing at Boston, Massachusetts.
in Massachusetts.^

He was still living at Sioux
By 1902, however, he was liv

Sometime around 1906, he evidently died
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APPENDIX V

OTHER DAKOTA SUPREME COURT PERSONNEL, 1661-1873

acting U. S. District Attorneys
1. Waldron, G. P. (July, 1865).
2. Joy, W. L. (early 1866).
3. Moody, G. C. (June, 1869).
4. Copeland, H. A. (Oct., 1872).
acting U. S. Marshal
1. Van Tassel, C. L. (Oct., 1872).
deputy U. S. Marshal
1. Fuller, A. G. (Jan. 19-26, 1869).
clerks
1. Armstrong, M. K. (Jan. 6, 1865-Dec. 4, 1866).
2. Foster, J. S. (Dec. 4, 1866-Dec. 4, 1867).
3. Propper, G. N. (Dec. 4, 1867-Jan. 18, 1870).
4. Hanson, J. R. (Jan. 18, 1870-June 25, 1873).
deputy clerks
1. Propper, G. N. (Dec. .3, 1867, Jan. 18-24, 1870).
2. Brisbine, H. J. (July 16-19, 1872, Jan. 7-14, 1873).
bailiffs
1. Lawrence, J. (Dec. 5-16, 1865).
2. Gleeson, T. J. (Dec. 5-16, 1865).
3. Place, W. (Dec. 3-13, 1867, Jan. 19-26, 1869).
4. Fuller, A. G. (Jan. 18-24, 1870).
5. Galbraith, G. (Jan. 3-14, 1871).
criers
1 . Lawrence, J. (July 6-7, 25, 1865, Dec. 4
2. Gleeson, T. J. (Dec. 5-16, 1865).
3. Hand, J. (Dec. 3-1 3, 1867).
4. Edwards, F. A. H. (Jan. 19-26, 1869).
5. Foster, G. I. (Jan . 18-24, 1870).
6. Brisbine, H. J . (Jan. 3-14, 1871).
7. Cunningham, J. (Jan. 2-16, 1872).
8. Washburn, J. H . (Jan. 7-14, 1873).
attornevs admitted to the Supreme Court Bar
Todd, J. B. S. (Dec. 6, 1865).
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3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.

Brookings, W. W. (Dec. 8, 1865).
Stickney, G. (Dec. 8, 365).
Turner, J. M. (Dec. 8, 1865).
Cleeson, T. J. (Dec. 8, 1863).
Bigelow, G. B. (Dec. 9, 1865).
Spink, S. L. (Dec. 14, 1865).
Boyle, J. W. (Dec. 16, 1865).
Burleigh, W. A. (Dec. 6, 1866).
Faulk, A. J. (Dec. 6, 1866).
McCarty, C. (Dec. 6, 1866).
Hand, G. H. (Dec. 6, 1866).
Bently, S. A. (Dec. 6, 1866).
Waldron, G. P. (Dec. 6, 1866).
Brackill, E. H. (Dec. 6, 1866).
Foster, J. S. (Jan. 19, 1869).
Moody, G. C. (Jan. 19, 1869).
Bradley, C. E. (Jan. 19, 1869).
Harris, C. J. B. (Jan. 6, 1871).
White, E. T. (Jan. 6, 1871).
Hughes, A. (Jan. 4, 1872).
Grigsby, M. (Jan. 10, 1873).
Boypatch, P» (Jan. 14, 1873). ^

FOOTNOTES

^-Grand Forks, North Dakota, Chester Fritz Library, Orin G. Libby
Manuscript Collection, "Dakota Territorial Supreme Court Journal, June
Term, 1862--- February Term, 1885," Dakota Territorial Records, 18611889, Reel 8, pp. 1-80; Kansas City, Missouri, Regional Archives, National
Archives and Records Services, "Second Judicial District: Dakota Terri
torial Court Journal, August Term, 1861--- September Term, 1873," Dakota
Territorial Court Records, 1861-1890, Reel 1, pp. 529-30.
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APPENDIX VI

DAKOTA SUPREME COURT CASES, 1861-1873

1. UNITED STATES v. STEAMBOAT CORA. Appeal. From: Second Disict--Yankton County. Sub jec t : admiralty case--libel, attachment, seized
r introducing liquor into Indian country. Disposition: new case (regar 1867 December Term)--affirmed, upheld lower court dismissal of the
mplaint because of an improper seizure, unanimous Court decision by
stices Bartlett, Kidder, and Boyle, Court opinion by Associate Justice
dder which was published.
2. WALDRON v_. EVANS. Writ of error. From: First District-ay County.
Subject: civil case— contract for goods and services,
ange of venue. Disposition: new case (regular 1867 December Term)-firmed, upheld contract, unanimous Court decision by Justices Bartlett,
dder, and Boyle, Court opinion by Chief Justice Bartlett which was
blished.
3. UNITED STATES v. BRUGUIER. Writ of error. From: Second
strict--Yankton County. Sub jec t: criminal case--selling and giving
quor to an Indian. Disposition: new case (regular 1867 December Term)
affirmed, upheld jury guilty verdict, unanimous Court decision by Jus.ces Bartlett, Kidder, and Boyle, Court opinion by Associate Justice
dder which was published.
4. UNITED STATES v. 25 BARRELS OF DISTILLED SPIRITS. Appeal.
-am: Second District--Yankton County.
Subject: civil case--attachment
: liquor. Disposition: new case (regular 1867 December Term)--either
.smissed or struck from the Calendar, by-the-Court decision with Justices
srtlett, Kidder, and Boyle present; lower court later confirmed the sale
: the whiskey by the United States Marshal.
5. ROSSTEUSCHER v. MORTIMER. Writ of error. From:
Second Dis:ict--Yankton County. Subject : civil case--real property, title to 160
:res of land. D i s p o s i t i o n new case (regular 1869 January Term)--conLnued, reason not known, unan ous Court decision by Justices Bartlett,
Ldder, and Boyle; first continuance (regular 1870 January Term)--disLssed on motion of both sides, by-the-Court decision with Justices French,
Ldder, and Brookings present.
6. BROUC-H, e f ■a 1. , v. GRANGER. Writ of error. From: First
Lstrict-- (?) Clay County.
Subject: civil case--(?) attachment, replevin,
.abject not known. Disposition: new case (regular 1869 January Term)-jntinued, reason not known, majority Court decision by Justices Bartlett
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m d Kidder with Justice Boyle dissenting; first continuance (regular 1870
lanuary Term)--continued because of opinion being reserved, by-the-Court
lecision with Justices French, Kidder, and Brookings present; second con
tinuance (regular 1871 January Term)--continued because only two Justices
sitting (French and Kidder), Court opinion divided, and Justice Brookings
sot sitting because of having been an attorney for the case in the lower
:ourt, by-the-Court decision with Justices French, Kidder, and Brookings
present; third continuance (regular 1872 January Term)--reversed, against
jnknown representative of said Granger, deceased, unanimous Court decision
ly Justices French, Kidder, and Brookings, no known Court opinion presented
or published.
7. BEDELL _v. McCLLELLAN, et.al. Appeal. From: Second District
--Yankton County.
Subject: civil case--subject not known. Disposition:
new case (regular 1870 January Term)--continued on motion of appellant
attorney, by-the-Court decision with Justices French, Kidder, and Brookings
present; first continuance (regular 1871 January Term)--dismissed, for want
of jurisdiction, by-the-Court decision with Justices French, Kidder, and
Brookings present.
8. TERRITORY v. BAKER. Appeal. From: First District--county
not known.
Subject: criminal case--subject not known. Disposition:
new case (regular 1870 January Term)--continued on motion of appellant
attorney, by-the-Court decision with Justices French, Kidder, and Brook
ings present; first continuance (regular 1871 January Term)--affirmed,
unanimous Court decision by Justices French, Kidder, and Brookings, Court
opinion presented by Justice Brookings which was not published for some
unknown reason.
9. BENTLEY and ANDREWS v. FRALEY. Writ of error. From: Second
District--Yankton County. Subject: civil case--contract, lease, sheriff's
sale. Disposition: new case (regular 1870 January Term)--continued on
motion of plaintiff, by-the-Court decision with Justices French, Kidder,
and Brookings present; first continuance (regular 1871 January Term)-reversed, did not uphold sheriff's sale, remanded the case to the lower
court, unanimous Court decision by Justices French, Kidder, and Brookings,
no known Court opinion presented or published.
10. UNITED STATES v_. GORDON. Writ of error. From: Second District--Yankton County.
Sub ject: criminal case--rape.
Disposition: new
case (regular 1870 January Term)--reversed, defendant set free because
lower court had no jurisdiction, unanimous Court decision by Justices
French, Kidder, and Brookings, Court opinion presented by Justices Brook
ings which was not published for some unknown reason.
11. R0SSTEUSCHER v. MORTIMER. Writ of error.
From: Second
District--Yankton County. Subject: civil case--subject not known. Dis
position : new case (regular 1871 January Term)--struck from the Calendar,
by-the-Court decision with Justices French, Kidder, and Brookings present.
12. WOOD v_. BLAIR. Appeal. From: First District--Union County.
Subject: civil case--subject not known. Disposition: new case (regular
1871 January Term)--struck from the Calendar, by-the-Court decision with
Justices French, Kidder, and Brookings present.
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13. ROSSTEUSCHER v. THCMPSON & HAMILTON. Appeal. From: Second
Distriet--Yankton County. Subject^: civil case--subject not known. Dis
position : new case (regular 1871 January Term)--struck from the Calendar,
by-the-Court decision with Justices French, Kidder, and Brookings present.
14. UNITED STATES vj GALENEAUX. Writ of error. Writ of habeas
corpus. From: Second District--Yankton County.
Sub jec t: criminal case
--murder. Disposition: new case (regular 1872 January Term)--writ of
habeas corpus denied, continued because of motion for new trial, by-theCourt decision with Justices French, Kidder, and Brookings present; first
continuance (adjourned 1872 January Term--July)--affirmed, upheld jury
conviction for murder and death sentence by hanging, unanimous Court deci
sion by Justices French, Kidder, and Brookings, no known Court opinion
presented or published; motion for appeal to the United States Supreme
Court made by the defendant's attorney, disposition of said motion not
known; petition for a pardon, which was signed by the three Justices, was
sent to President Grant, he commuted the death sentence to three years
imprisonment at the Federal Prison in Detroit, Michigan.
15. BENTLEY and ANDREWS _v. FRALEY. Writ of error. From: Second
District--Yankton County. Sub jec t : civil case--attachment, sheriff's
sale. Disposition: new case (regular 1872 January Term)--continued on
motion of plaintiff-in-error, by-the-Court decision with Justices French,
Kidder, and Brookings present; first continuance (regular 1873 January Tern)
--continued on into the Shannon Court, reason not known, by-the-Court deci
sion with Justices French, Kidder, and Brookings present.
16. FRALEY v. BENTLEY and ANDREWS.
(?) Writ of error. From:
Second District--Yankton County.
Subiecjt: civil case--contract on timber
land. Disposition: new case (regular 1872 January Term)--dismissed,
misentry, by-the-Court decision with Justices French, Kidder, and Brook
ings; present.
17. CAMPBELL v. CASE. Appeal. From: Second District--Yankton
County.
Subject: civil case--replevin, 14 oxen attached. Disposition:
new case (regular 1872 January Term)--continued, reason not known, by-the
-Court decision with Justices French, Kidder, and Brookings present; first
continuance (adjourned 1872 January Term--July)--reversed, plaintiff re
covered his oxen, unanimous Court decision by Justices French, Kidder,
and Brookings, Court opinion presented by Associate Justice Kidder which
was published.
18. ROSSTEUSCHER v. THCMPSON & HAMILTON. Appeal. From: Second
District--Yankton County.
Subject: civil case--subject not known. Dis
position : new case (regular 1872 January Term)--continued, reason not
known, by-the-Court decision with Justices French, Kidder, and Brookings
present; first continuance (adjourned 1872 January Term--July)--affirmed,
unanimous Court decision by Justices French, Kidder, and Brookings, no
known Court opinion presented or published.
19. WALSH v. SYLVESTER.
(?) Appeal. From: Second District-Yankton County. Subject: civil case--action on a promissory note.
Dis
position: new case (regular 1872 January Term)--continued, reason not
known, by-the-Court decision with Justices French, Kidder, and Brookings
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present; first continuance (adjourned 1872 January Term--July)--affirmed,
unanimous Court decision by Justices French, Kidder, and Brookings, no
known Court opinion presented or published.
20. TERRITORY v_. REVILLAND. Appeal.
From: First
Union County. Subject: criminal case--subject not known.
new case (regular 1872 January Term)--reversed, lower court
aside, unanimous Court decision by Justices French, Kidder,
no known Court opinion presented or published.

District-Disposition:
verdict set
and Brookings,

21. BLAIR v. WOOD. Appeal. From: First District--Union County.
Sub ject: civil case--subject not known. Disposition: new case (regular
1872 January Term)--affinned, unanimous Court decision by Justices French,
Kidder, and Brookings, no known Court opinion presented or published.
22. FRALEY v. BENTLEY and ANDREWS. Writ of error. From: Second
District--Yankt.on County. Sub ject: civil case--contract on timber land.
Disposition: new case (regular 1872 January Term)---continued, reason not
known, by-the-Court decision with Justices French, Kidder, and Brookings
present; first continuance (regular 1873 January Term)--continued on into
the Shannon Court, reason not known, by-the-Court decision with Justices
French, Kidder, and Brookings present.
23.
CAMPBELL v. DUCHARME. Appeal. From: Second District-Yankton County. Subject: civil case--subject not known. Disposition:
new case (regular 1873 January Term)--not known, either dismissed, not
accepted, or else the appeal was not carried through, possible by-theCourt decision with Justices French, Kidder, and Brookings present.^

FOOTNOTES

^1 Dak. 1-125, passim; Grand Forks, North Dakota, Chester Fritz
Library, Orin G. Libby Manuscript Collection, "Dakota Territorial Supreme
Court Journal, June Term, 1862--- February Term, 1885," Dakota Territorial
Records, 1861-1889, Reel 8, pp. 24-80; Grand Forks, North Dakota, Chester
Fritz Library, Orin G. Libby Manuscript Collection, "Dakota Territorial
Supreme Court Calendar, December Term, 1867--- May Term, 1886," Dakota
Territorial Records, 1861-1889, Reel 8, pp. 5-35; Kansas City, Missouri,
Regional Archives, National] Archives and Records Service, "Second Judicial
District: Dakota Territorial Court Journal, August Term, 1861--- Septem
ber Term, 1873," Dakota Territorial Court Records, 1861-1890, Reel 1, pp.
1-593, passim; Union and Dakotaian (Yankton, Dakota), from June 15, 1867,
to Jan. 12, 1871; Yankton Press, from Aug. 10, 1870, to Apr. 16, 1873;
Dakota Herald (Yankton, Dakota), from Feb. 13, 1872, to Apr. 15, 1873.
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